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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. APHIS-2012-0079]

Golden Nematode; Removal of
Regulated Areas in Livingston and
Steuben Counties, NY

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the golden
nematode regulations by removing areas
in Livingston and Steuben Counties in
New York from the list of generally
infested areas. Surveys and other data
have shown that certain areas in these
two counties are free of golden
nematode, and we have determined that
regulation of these areas is no longer
necessary. As a result of this action,
areas in Livingston and Steuben
Counties in New York that have been
listed as generally infested will be
removed from the list of areas regulated
for golden nematode. This action is
necessary to relieve restrictions on
certain areas that are no longer
necessary.

DATES: This interim rule is effective
January 9, 2013. We will consider all
comments that we receive on or before
March 11, 2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail,D=APHIS-2012-0079-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0079, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2012-0079 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Mr.
Jonathan M. Jones, National Program
Manager, Emergency and Domestic
Programs, Plant Protection and
Quarantine, APHIS, 4700 River Road
Unit 160, Riverdale, MD 20737; (301)
851-2128.

SUPPLEMENTARY INFORMATION:

Background

The golden nematode (Globodera
rostochiensis) is a destructive pest of
potatoes and other solanaceous plants.
Potatoes cannot be economically grown
on land that contains large numbers of
the nematode. The golden nematode has
been determined to occur in the United
States only in parts of the State of New
York.

In 7 CFR part 301, the golden
nematode quarantine regulations
(§§ 301.85 through 301.85-10, referred
to below as the regulations) set out
procedures for determining the areas
regulated for golden nematode and
impose restrictions on the interstate
movement of regulated articles from
regulated areas.

Paragraph (a) of § 301.85-2 states that
the Deputy Administrator, Plant
Protection and Quarantine, Animal and
Plant Health Inspection Service
(APHIS), shall list as regulated areas
each quarantined State or each portion
thereof in which golden nematode has
been found or in which there is reason
to believe that golden nematode is
present, or which it is deemed necessary
to regulate because of their proximity to
infestation or their inseparability for
quarantine enforcement purposes from
infested localities. The areas in
Livingston County and Steuben County
have been regulated since the early
1980s and the 1960s, respectively.

Paragraph (c) of § 301.85-2 states that,
in accordance with the criteria listed in
§301.852(a), the Deputy Administrator

shall terminate the designation of any
area listed as a regulated area and
suppressive or generally infested area
when he or she determines that such
designation is no longer required.
Surveys and other data have revealed
that certain areas in Livingston and
Steuben Counties are free of golden
nematode. As a result, it is no longer
necessary to regulate these areas or
restrict the interstate movement of
golden nematode regulated articles from
these areas.

Immediate Action

Immediate action is warranted to
relieve restrictions that are no longer
necessary on the specified areas in
Livingston and Steuben Counties in
New York that have been regulated for
golden nematode. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this action effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This interim rule is subject to
Executive Order 12866. However, for
this action, the Office of Management
and Budget has waived its review under
Executive Order 12866.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. The full analysis
may be viewed on the Regulations.gov
Web site (see ADDRESSES above for
instructions for accessing
Regulations.gov) or obtained from the
person listed under FOR FURTHER
INFORMATION CONTACT.

This rule codifies a Federal Order
issued in February 2012, removing
certain areas in Livingston and Steuben
Counties in the State of New York from
the golden nematode domestic
quarantine regulation in § 301.85,


http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0079-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0079-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0079-0001
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0079
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0079
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0079
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thereby reducing the golden nematode
regulated area by a total of 262,847
acres.

Golden nematode is a major pest of
potato plants and also attacks eggplant,
tomato plants, and soybeans, among
other crops. The golden nematode
quarantine negatively affects the sales of
these agricultural commodities, and the
operations of non-agricultural
businesses that use earth-moving
equipment as well. The pest is spread
by the transport of cysts in soil, in
particular through the inadvertent
movement of infested soil attached to
agricultural products, farming
equipment, and other regulated articles.

In 2007, there were 38 farms that
harvested potatoes in these two counties
in New York, 10 farms in Livingston
County and 28 farms in Steuben County.
These 38 farms represented about 4.4
percent of potato farms in the State of
New York. New York farms that
harvested potatoes in 2007 represented
about 6 percent of such farms in the
United States and planted about 2
percent of the Nation’s acres from which
potatoes were harvested.

Affected entities will benefit from no
longer needing to satisfy compliance
requirements of the quarantine. They
may also find improved export
opportunities. While the potato farms in
the two counties qualify as small
entities, they are few in number and
their share of the Nation’s potato
industry is small.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork

Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec. 204,
Title II, Pub. L. 106—113, 113 Stat. 1501A—
293; sections 301.75-15 and 301.75-16
issued under Sec. 203, Title II, Pub. L. 106—
224,114 Stat. 400 (7 U.S.C. 1421 note).

m 2.In § 301.85—2a, under the heading
“New York,” paragraph (1), the entries
for Livingston County and Steuben
County are revised to read as follows:

§301.85-2a Regulated areas; suppressive
and generally infested areas.

* * * * *
New York

(1) Generally infested area:
* * * * *

Livingston County. (A) That portion of
land in the town of Avon bounded as
follows: Beginning at a point marked by
latitude/longitude coordinates
42°90’56"”, -77°68’72”; then east along a
farm road to coordinates 42°90°54”,
-77°68’50”; then east along a farm road
to coordinates 42°90°60”, -77°68"25";
then north along a drainage ditch to
coordinates 42°90°69”, 77°68’23”; then
north along a drainage ditch to
coordinates 42°90°79”, -77°68’47"; then
north to coordinates 42°91’03”,
-77°68’44”; then west along the south
side of a farm road to coordinates
42°91°03”, -77°68’57”; then south along
a farm road to point of beginning at
coordinates 42°90°56”, -77°6872";

(B) The area known as “South Lima
North Muck” in the town of Lima
bounded as follows: Beginning at a
point along the north side of South Lima
Road marked by latitude/longitude
coordinates 42°85’53”, -77°67’38”; then
north along a farm road to coordinates
42°85’88", -77°67’12”; then east along a
farm road and along a forested edge to
coordinates 42°85'94.7”, -77°66'60.1";
then north along an irrigation ditch to
coordinates 42°86’10.9”, 77°66’59.0”;
then east along a forested edge to
coordinates 42°86'11.2”, -77°66'47.7";
then north along a farm road to

coordinates 42°87’35”, -77°66’51”; then
west along a farm road to coordinates
42°87'35”, -77°66'84"; then south along
Little Conesus Creek to coordinates
42°87'12.56”, -77°66’93.38”; then west to
include a portion of an access road and
gravel clean off site to coordinates
42°87’12.60”, -77°67°05.50”; then south
to coordinates 42°87’11.19”,
77°67'04.43”; then east to coordinates
42°87’11.05”, -77°66'99.68”; then north
to coordinates 42°87/12.03”,
-77°66798.99”; then east to coordinates
42°87/11.97”, -77°66'93.67”; then south
along Little Conesus Creek to
coordinates 42°86’88”, -77°67°02”; then
west along a farm road to coordinates
42°86'88”, -77°67’13”; then south along
a farm road to coordinates 42°86’59”,
77°67’33”; then south along a farm road
to coordinates 42°86’42”, -77°67°40”;
then west along a farm road to
coordinates 42°86'43”, -77°67’61”; then
south along a farm road to coordinates
42°85’67”, -77°68’02”; then east to
coordinates 42°85'64”, -77°67’41”, then
south along Little Conesus Creek to
coordinates 42°85’53”, -77°67’45”; then
east to point of beginning at coordinates
42°85’53”, -77°67'38”;

(C) The area known as “South Lima
South Muck” in the town of Lima
bounded as follows: Beginning at a
point along the south side of South
Lima Road marked by latitude/longitude
coordinates 42°85’52”, -77°67’74”; then
south to coordinates 42°85’48”,
77°67’74”; then east to coordinates
42°85’48”, -77°67’67"; then south to
coordinates 42°85’09”, -77°67’70”; then
south to coordinates 42°84’47”,
-77°67’72”; then east to coordinates
42°84’46”, -77°67°39”; then north along
a farm road to coordinates 42°84’77”,
77°67’28”; then east along a farm road to
coordinates 42°84’88”, -77°67°00”; then
north along a farm road to coordinates
42°85'12”,-77°67°01”; then west along a
farm road to coordinates 42°85’12”,
-77°67°20”; then north along a farm road
to coordinates 42°85°16”, 77°67°20”;
then west along a farm road to
coordinates 42°85’18”, -77°67’40”; then
north to coordinates 42°85'41”,
-77°67’40”; then west to coordinates
42°85’45”, -77°67’66”; then north to
coordinates 42°85’52”, -77°67’65”; then
west to point of beginning at
coordinates 42°85'52”, -77°67’74"; and

(D) The area known as “Wiggle Muck”
in the town of Livonia bounded as
follows: Beginning at a point along the
west side of Plank Road (State Highway
15A) marked by latitude/longitude
coordinates 42°84’89.0”, -77°61'36.7”;
then west to coordinates 42°84'91”,
-77°62’03”; then south along a farm road
to coordinates 42°84'68”, -77°61'92";
then south along a farm road to
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coordinates 42°84719”, -77°61’88"; then
east to coordinates 42°84’22”,
-77°61’61”; then north along a farm road
to coordinates 42°84’87.2”, 77°61°68.1";
then east to the west side of Plank Road
marked by coordinates 42°84’87.2",
77°61’35.9”; then north to point of
beginning at coordinates 42°84’89.0”,
-77°61'36.7".

* * * * *

Steuben County. (A) The towns of
Prattsburg and Wheeler;

(B) The area known as ““Arkport Muck
North” located in the town of Dansville
and bounded as follows: Beginning at a
point along the west bank of the Marsh
Ditch that intersects a farm road marked
by latitude/longitude coordinates
42°42730”, -°71’21”; then north along the
Marsh Ditch to coordinates 42°42°96.1”,
-°71’54.0”; then west along a 45-foot
wide hedgerow to coordinates
42°42'83.1”, -°72’00.3"; then south
through woods, along a farm road, and
field border to coordinates 42°42'55”,
-°71’89”; then east along a tree line to
coordinates 42°42’54”, -°71’80”; then
south along a tree line to coordinates
42°42'30”, -°71’57”; then east to point of
beginning at coordinates 42°42°30”,
~71'21%;

(C) The area known as ““Arkport Muck
South” located in the town of Dansville
and bounded as follows: Beginning at a
point along the west side of New York
Route 36 marked by latitude/longitude
coordinates 42°40°54.5”, -°69’79.0”; then
north along the west side of New York
Route 36 to coordinates 42°41'45”,
-°6999”; then west along a farm road to
coordinates 42°41’45”, -°70°29”; then
north along a farm road to coordinates
42°41’60”, -°70°36”; then west along a
farm road to coordinates 42°41°62”,
-°70’83”; then north along the Marsh
Ditch to coordinates 42°41’86”, -°70°97”;
then west along a farm road to
coordinates 42°41’81”, 77°71°21”; then
south along a farm road to coordinates
42°41’76.0”, -°71718.0”; then west along
a fallow strip to coordinates 42°41'75.6”,
-°71’40.2”; then south along a fallow
strip to coordinates 42°41’61.3”,
-°71’42.0”; then west along a farm road
to coordinates 42°41’60.4”, 77°71°68.1”;
then south along a farm road on the east
side of the Conrail right-of-way (Erie
Lackawanna Railroad) to coordinates
42°40'50”, -°71°07”; then east along a
farm road to coordinates 42°40'49”,
-°70’38”; then north along an irrigation
ditch to coordinates 42°40°69.9”,
-°70’46.8”; then east along an irrigation
ditch to coordinates 42°40°69.7”,
77°7034.3”; then south along the Marsh
Ditch to coordinates 42°40°55.0”,
-°70°26.5”; then east to point of

beginning at coordinates 42°40°54.5”,
-°69’79.0”;

(D) The property in the town of
Cohocton (formerly known as the
“Werthwhile Farm”) bounded as
follows: Beginning at a point along the
north side of Brown Hill Road marked
by latitude/longitude coordinates
42°45’03.5”, -°53’56.2"; then north along
a forest edge to coordinates 42°4527.5”,
-°53'55.7”; then west along a forest edge
to coordinates 42°45°27”, -°53’72.97;
then north along a forest edge to
coordinates 42°45’47.6”, -°53’72.2”; then
west along a forest edge and a hedgerow
to the east side of Rex Road to
coordinates 42°45’48.7”, -°54’40.7”; then
southwest along the east side of Rex
Road to coordinates 42°45’39.4”,
-°54’53.6”; then south along a hedgerow
and a forest edge to coordinates
42°45°05.7”, -°54’54.7”; then east along a
hedgerow and the north side of Brown
Hill Road to point of beginning at
coordinates 42°45’03.5”, 77°53’56.2”;
and

(E) The property located in the town
of Fremont that is bounded as follows:
Beginning at a point on Babcock Road
that intersects a farm road marked by
latitude/longitude coordinates
42°43'68.06”, -°57’51.11"; then west
along the farm road to coordinates
42°43'67.22”, -°57’80.56"; then south to
coordinates 42°43’60.00”, 77°57’80.28";
then west to coordinates 42°43'59.44”,
-°58’07.50”; then south to coordinates
42°43’35.28”, -°58’06.39”; then east to
coordinates 42°43’33.06”, 77°57°78.89”;
then south to coordinates 42°43°18.61”,
-°57’77.78”; then east to coordinates
42°43’23.06”, -°57’71.39”; then north to
coordinates 42°43'30.28”, 77°57'63.89”;
then east to coordinates 42°43’30.28”,
-°57’61.39”; then north to coordinates
42°43'49.44”, -°57’56.94"; then east to
coordinates 42°43’49.17”, 77°57’49.72";
then north to the point of beginning at
coordinates 42°43'68.06”, 77°57'51.11".

* * * * *

Done in Washington, DC, this 2nd day of
January 2013.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2013—-00206 Filed 1-8-13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 925

[Doc. No. AMS-FV-11-0090; FV 12-925-1
FR]

Grapes Grown in Designated Area of
Southeastern California; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the
California Desert Grape Administrative
Committee (Committee) for the 2012
and subsequent fiscal periods from
$0.0125 to $0.0150 per 18-pound lug of
grapes handled. The Committee locally
administers the marketing order, which
regulates the handling of grapes grown
in a designated area of southeastern
California. Assessments upon grape
handlers are used by the Committee to
fund reasonable and necessary expenses
of the program. The fiscal period began
January 1 and ends December 31. The
assessment rate will remain in effect
indefinitely unless modified, suspended
or terminated.

DATES: Effective Date: January 10, 2013.
FOR FURTHER INFORMATION CONTACT:
Kathie M. Notoro, Marketing Specialist,
or Kurt J. Kimmel, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—-5906, or Email:
Kathie.Notoro@ams.usda.gov or
Kurt.Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence SW.,
STOP 0237, Washington, DC 20250—
0237; Telephone: (202) 720-2491, Fax:
(202) 720-8938, or Email:

Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
925, as amended (7 CFR part 925),
regulating the handling of grapes grown
in a designated area of southeastern
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.
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This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, grape handlers in a designated
area of southeastern California are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein is
applicable to all assessable grapes
beginning on January 1, 2012, and
continue until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate established for the Committee for
the 2012 and subsequent fiscal periods
from $0.0125 to $0.0150 per 18-pound
lug of grapes.

The grape order provides authority for
the Committee, with the approval of
USDA, to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers and handlers of grapes grown
in a designated area of southeastern
California. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 2011 and subsequent fiscal
periods, the Committee recommended,
and the USDA approved, an assessment
rate that would continue in effect from
fiscal period to fiscal period unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other information
available to USDA.

The Committee met on November 3,
2011, and unanimously recommended
2012 expenditures of $95,500 and an
assessment rate of $0.0150 per 18-pound
lug of grapes handled. In comparison,
last year’s budgeted expenditures were
$89,616. The assessment rate of $0.0150
per 18-pound lug of grapes handled
recommended by the Committee is
$0.0025 higher than the $0.0125 rate
currently in effect. The higher
assessment rate is necessary to cover the
Committee’s budgeted expenses which
include an increase in research and
general office expenses. While the
Committee’s crop estimate of 5.8
million, 18-pound lugs is higher than
the 5.4 million, 18-pound lugs handled
last year, the higher assessment will
generate $87,000 of revenue. This
revenue plus the operating reserve
should be sufficient to cover the
increase in anticipated expenses.

The major expenditures
recommended by the Committee for the
2012 fiscal period include $15,500 for
research, $17,500 for general office
expenses, and $62,500 for management
and compliance expenses. The $15,500
research project is a for a new vine
study proposed by the University of
California Riverside. In comparison,
major expenditures for the 2011 fiscal
period included $10,000 for research,
$15,616 for general office expenses, and
$64,000 management and compliance
expenses.

The assessment rate recommended by
the Committee was derived by the
following formula: Anticipated 2012
expenses ($95,500) plus the desired
2012 ending reserve ($70,000), minus
the anticipated 2012 beginning reserve
($78,500), divided by the estimated
2012 shipments (5.8 million, 18-pound
lugs) equals $0.0150 per lug.

Income generated through the $0.0150
assessment ($87,000) plus anticipated
carry-in reserve funds ($78,500) should
be sufficient to meet anticipated
expenses ($95,500). Reserve funds by
the end of 2012 are projected at $70,000
or about one fiscal period’s expenses.
Section 925.41 of the order permits the
Committee to maintain about one fiscal
period’s expenses in reserve.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for

modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate the Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2012 budget and those for
subsequent fiscal periods will be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 13 handlers
of southeastern California grapes who
are subject to regulation under the order
and about 41 grape producers in the
production area. Small agricultural
service firms are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $750,000. Nine of the 13 handlers
subject to regulation have annual grape
sales of less than $7 million. Based on
data from the National Agricultural
Statistics Service (NASS) and the
Committee, the crop value for the 2011
season was about $46,574,000. Dividing
this figure by the number of producers
(41) yields an average annual producer
revenue estimate of about $1,135,951.
However, according to the Committee,
at least 10 of 41 producers would be
considered small businesses under the
Small Business Administration
threshold of $750,000. Based on the
foregoing, it may be concluded that a
majority of grape handlers and at least
ten of the producers could be classified
as small entities.

This rule increases the assessment
rate established for the Committee and
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collected from handlers for the 2012 and
subsequent fiscal periods from $0.0125
to $0.0150 per 18-pound lug of grapes.
The Committee unanimously
recommended 2012 expenditures of
$95,500 and an assessment rate of
$0.0150 per 18-pound lug of grapes
handled. The assessment rate of $0.0150
is $0.0025 higher than the 2011 rate
currently in effect. The higher
assessment rate is necessary to cover the
Committee’s budgeted expenses,
including increases in research and
general office expenses. While the
Committee’s crop estimate of 5.8
million, 18-pound lugs is higher than
the 5.4 million, 18-pound lugs handled
last year, the higher rate will generate
$87,000 of revenue. This revenue plus
the operating reserve should be
sufficient to cover the increase in
anticipated expenses. Reserve funds by
the end of 2012 are projected at $70,000
or about one fiscal period’s expenses.

The major expenditures
recommended by the Committee for the
2012 fiscal period include $15,500 for
research, $17,500 for general office
expenses, and $62,500 for management
and compliance expenses. The $15,500
research project is a for a new vine
study proposed by the University of
California Riverside. In comparison,
major expenditures for the 2011 fiscal
period included $10,000 for research,
$15,616 for general office expenses, and
$64,000 management and compliance
expenses.

The assessment rate recommended by
the Committee was derived by the
following formula: Anticipated 2012
expenses ($95,500) plus the desired
2012 ending reserve ($70,000), minus
the anticipated 2012 beginning reserve
($78,500), divided by the estimated
2012 shipments (5.8 million, 18-pound
lugs) equals $0.0150 per lug.

The Committee reviewed and
unanimously recommended 2012
expenditures of $95,500, which
included increases in research and
general office expenses. Prior to arriving
at this budget, the Committee
considered alternative expenditures and
assessment rates, to include not
increasing the $0.0125 assessment rate
currently in effect. Based on a crop
estimate of 5.8 million 18-pound lugs,
the Committee ultimately determined
that increasing the assessment rate to
$0.0150 combined with funds generated
from the reserve should adequately
cover increased expenses and provide
an adequate 2012 ending reserve.

A review of historical crop and price
information, as well as preliminary
information pertaining to the upcoming
fiscal period indicates that the producer
price for the 2012 season could average

about $7.93 per 18-pound lug of grapes
handled for California grapes. To
calculate the percentage of producer
revenue represented by the assessment
rate for 2011, the assessment rate of
$0.0125 per 18-pound lug is divided by
the estimated average producer price of
$7.93 per 18-pound lug. NASS data for
2012 is not yet available. However,
applying these same calculations above
using the July 2011 producer price
would result in an estimated assessment
revenue as a percentage of total
producer revenue of 0.189 percent for
the 2012 season ($0.0150 divided by
$7.93 per 18-pound lug). Thus, the
assessment revenue should be well
below the 1 percent of estimated
producer revenue in 2012.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs will
be offset by the benefits derived by the
operation of the order. In addition, the
Committee’s meeting was widely
publicized throughout the grape
production area and all interested
persons were invited to attend and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the November 3, 2011,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large California grape
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. As noted in the initial
regulatory flexibility analysis, USDA
has not identified any relevant Federal
rules that duplicate, overlap, or conflict
with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen

access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on July 2, 2012 (77 FR 39184).

Copies of the proposed rule were also
mailed or sent via facsimile to all grape
handlers. Finally, the proposal was
made available through the Internet by
USDA and the Office of the Federal
Register. A 30-day comment period
ending August 1, 2012, was provided for
interested persons to respond to the
proposal. No comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Laurel May at
the previously-mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it also found
and determined that good cause exists
for not postponing the effective date of
this rule until 30 days after publication
in the Federal Register because: (1) The
2012 fiscal period began on January 1,
2012, and the marketing order requires
that the rate of assessment for each
fiscal period apply to all assessable
grapes handled during the fiscal period;
(2) the Committee needs to have
sufficient funds to meet its expenses,
which are incurred on a continuous
basis; and (3) handlers are aware of this
action, which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued. Also, a
30-day comment period was provided
for in the proposed rule.

List of Subjects in 7 CFR Part 925

Grapes, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 925 is amended as
follows:

PART 925—GRAPES GROWN IN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA

m 1. The authority citation for 7 CFR
part 925 continues to read as follows:

Authority: 7 U.S.C. 601-674.
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m 2. Section 925.215 is revised to read
as follows:

§925.215 Assessment rate.

On or after January 1, 2012, an
assessment rate of $0.0150 per 18-pound
lug is established for grapes grown in a
designated area of southeastern
California.

Dated: January 3, 2013.

Rex A. Barnes,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2013-00190 Filed 1-8—13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 77
[Docket No. APHIS-2012-0087]

Approved Tests for Bovine
Tuberculosis in Cervids

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are adding the CervidTB
Stat-Pak® and DPP® tests as official
tuberculosis tests for the following
species of captive cervids: Elk, red deer,
white-tailed deer, fallow deer, and
reindeer. We are taking this action
because we have determined that the
tests can reliably detect the presence or
absence of antibodies to bovine
tuberculosis in certain species of captive
cervids. This action is necessary on an
immediate basis in order to provide
regulated entities with more options in
order to meet the testing requirements
for captive cervids within the
regulations.

DATES: This interim rule is effective
January 9, 2013. We will consider all
comments that we receive on or before
March 11, 2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to:
http://www.regulations.gov/
#!documentDetail;D=APHIS-2012-0087-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0087, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://

www.regulations.gov/
#!docketDetail;D=APHIS-2012-0087 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Dr.
C. William Hench, Senior Staff
Veterinarian, Eradication and
Surveillance Team, National Center for
Animal Health Programs, VS, APHIS,
2150 Centre Avenue, Building B-3E20,
Fort Collins, CO 80526—8117; (970) 494—
7378.

SUPPLEMENTARY INFORMATION:
Background

Bovine tuberculosis is a contagious
and infectious granulomatous disease
caused by the bacterium Mycobacterium
bovis. Although commonly defined as a
chronic debilitating disease, bovine
tuberculosis can occasionally assume an
acute, rapidly progressive course. While
any body tissue can be affected, lesions
are most frequently observed in the
lymph nodes, lungs, intestines, liver,
spleen, pleura, and peritoneum.
Although cattle are considered to be the
true hosts of M. bovis, the disease has
been reported in several other species of
livestock, most notably bison and
captive cervids. There have also been
instances of infection in other domestic
and nondomestic animals, as well as in
humans.

Through the National Cooperative
State/Federal Bovine Tuberculosis
Eradication Program, the Animal and
Plant Health Inspection Service (APHIS)
of the United States Department of
Agriculture (USDA) works cooperatively
with the Nation’s livestock industry and
State animal health agencies to eradicate
bovine tuberculosis from domestic
livestock in the United States and
prevent its recurrence.

Federal regulations implementing this
program are contained in 9 CFR part 77,
“Tuberculosis’ (referred to below as the
regulations) and in the “Uniform
Methods and Rules—Bovine
Tuberculosis Eradication,” which is
incorporated by reference within the
regulations. The regulations restrict the
interstate movement of cattle, bison, and
captive cervids to prevent the spread of
bovine tuberculosis. Subpart C of the
regulations (§§ 77.20 to 77.41, referred
to below as the captive cervid
regulations) addresses captive cervids.

Currently, in the captive cervid
regulations, there are several instances

in which we require captive cervids to
be tested with an official tuberculosis
test. For example, in § 77.35, in order for
a herd of captive cervids to be
recognized as accredited, all cervids in
the herd must have tested negative to at
least two consecutive official
tuberculosis tests, conducted at 9 to 15
month intervals, with certain, limited
exceptions.

In § 77.20 of the captive cervid
regulations, the definition of official
tuberculosis test has provided that the
single cervical tuberculin (SCT) test, a
primary test, and comparative cervical
tuberculin (CCT) test, a supplemental
test, are recognized by APHIS as official
tuberculosis tests, provided that they are
applied and reported in accordance
with the captive cervid regulations.

In the same section, the definitions of
single cervical tuberculin (SCT) test and
comparative cervical tuberculin (CCT)
test provide how to apply each test; the
sequence in which the tests should be
administered and the manner in which
test results should be interpreted are
specified in § 77.34. The individuals
who may administer each test and the
reporting requirements for each test are
found in § 77.33.

We recently received a request to
evaluate the CervidTB Stat-Pak® test, a
primary test, and Dual Path Platform
(DPP)® test, a supplemental test, as
official tests for bovine tuberculosis in
the following species of captive cervids:
Elk, red deer, white-tailed deer, fallow
deer, and reindeer. Based on our
evaluation, we have determined that the
tests can reliably detect the presence or
absence of antibodies to bovine
tuberculosis in these species of captive
cervids. Accordingly, we are amending
the captive cervid regulations to
recognize these two tests as official
tuberculosis tests. We discuss these
amendments immediately below, by
section.

Definitions (§ 77.20)

As we mentioned previously, prior to
issuance of this interim rule, the
definition of official tuberculosis test in
§77.20 of the captive cervid regulations
specified that only the SCT and CCT
tests are official tuberculosis tests. We
are amending the definition of official
tuberculosis test so that it specifies that
the CervidTB Stat-Pak® and DPP® tests
are also official tuberculosis tests.

We are also adding definitions of
CervidTB Stat-Pak® test and Dual Path
Platform (DPP®) test to § 77.20. We are
defining CervidTB Stat-Pak® test as: “A
serological assay to determine the
presence of antibodies to bovine
tuberculosis (M. bovis) in elk, red deer,
white-tailed deer, fallow deer, and


http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0087-0001
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reindeer, in which a blood sample taken
from a captive cervid is placed on a
strip containing an antibody-detecting
reagent. The sample is then diluted by
using a buffer solution. Once sufficient
time has elapsed, the strip indicates if
antibodies are present in the sample.”
We are defining Dual Path Platform
(DPP®) test as: “A serological assay to
determine the presence of antibodies to
bovine tuberculosis (M. bovis) in elk,
red deer, white-tailed deer, fallow deer,
and reindeer, in which a blood sample
taken from a captive cervid and a buffer
solution are placed on a strip. The
diluted sample then migrates to another
strip, which contains an antibody-
detecting reagent. This latter strip
indicates if antibodies are present in the
sample.”

The definition of designated
accredited veterinarian in § 77.20 has
stated that a designated accredited
veterinarian is an accredited
veterinarian who is trained and
approved by cooperating State and
Federal animal health officials to
conduct the SCT test on captive cervids.
As we discuss at greater length below,
we are also allowing designated
accredited veterinarians to draw the
blood samples needed for the CervidTB
Stat-Pak® and DPP® tests. Accordingly,
we are amending the definition of
designated accredited veterinarian to
specify that designated accredited
veterinarians may draw such samples.

Finally, prior to issuance of this
interim rule, the definitions of negative,
reactor, and suspect in § 77.20
presupposed that only the SCT and CCT
tests are official tuberculosis tests for
purposes of classifying captive cervids
according to these classifications. We
are amending these definitions to reflect
that the CervidTB Stat-Pak® and DPP®
tests are now also considered official
tuberculosis tests for such purposes.

Testing Procedures for Tuberculosis in
Captive Cervids (§ 77.33)

Section 77.33 of the captive cervid
regulations specifies, among other
things, who may administer official
tuberculosis tests, which diagnostic
laboratories have been approved by
APHIS, the reporting requirements for
each test, and how the tests will be
interpreted.

Paragraph (a) of § 77.33 provides the
approved testers for each official
tuberculosis test. Prior to issuance of
this interim rule, the section had
specified that official tuberculosis tests
may only be given by a veterinarian
employed by the State in which the test
is administered or by a veterinarian
employed by USDA, except that
designated accredited veterinarians, for

whom correct application of the SCT
test is part of their accreditation
training, could conduct the SCT test.
Because collecting blood samples is also
part of such training, and because both
the CervidTB Stat-Pak® and DPP® test
are serological assays that rely on blood
samples, we are amending paragraph (a)
of § 77.33 to specify that designated
accredited veterinarians may also draw
blood for the CervidTB Stat-Pak® or
DPP® test. The veterinarian who draws
the sample will then ship it to the
National Veterinary Services
Laboratories (NVSL) in Ames, IA, for
testing using these tests.

(Paragraph (b) of § 77.33 specifies
that, with one, limited exception,
histopathology and culture results for
all tuberculosis diagnoses will only be
accepted from NVSL. While we
recognize that both the CervidTB Stat-
Pak® and DPP® tests could be
administered outside of NVSL, we
would need to evaluate any use of the
tests outside of NVSL at length in order
to assess the likely reliability of test
results for tests administered in such a
manner. Pending the conclusion of such
evaluations, we will require the tests to
be administered by NVSL.)

Paragraph (d) of § 77.33 provides
reporting requirements for the various
official tuberculosis tests for captive
cervids. Paragraph (d)(1) of §77.33
contains reporting requirements for the
SCT and CCT tests. A number of these
reporting requirements pertain only to
tests that are intradermally administered
and require interpretation of palpation
at the injection site, as both the SCT and
CCT tests are, and are thus not
applicable to the CervidTB Stat-Pak®
and DPP® tests.

Accordingly, we are adding a
paragraph (d)(2) to § 77.33. This
paragraph provides that, for the
CervidTB Stat-Pak® and DPP® tests, the
veterinarian who draws blood from the
captive cervid must submit a request to
NVSL to perform the CervidTB Stat-
Pak® and, if necessary, the DPP® test on
the blood sample.

The request must be on a form
specified by APHIS for such requests.
The form, currently Veterinary Services
(VS) form 10—4, “Specimen
Submission,” is available at: http://
www.aphis.usda.gov/library/forms/#vs.
The completed form, including
appendices, must be sent along with the
blood samples to the address provided
by NVSL on their Web site, http://
www.aphis.usda.gov/animal health/lab
_info services/about nvsl.shtml. The
veterinarian must also fill out the
relevant portions of a test record; this
record is currently VS form 6-22,
“Tuberculosis Test Record.” The form

may be obtained by contacting the local
area VS office, information regarding
which is available at http://www.aphis.
usda.gov/animal health/area offices/.
This record must be sent to the offices
of the State and Federal animal health
officials in the State.

Paragraph (e) of § 77.33 contains
information regarding interpretation of
test results. We are amending paragraph
(e) to specify that interpretation of
CervidTB Stat-Pak® and DPP® test
results will be in accordance with the
relevant paragraphs of § 77.34.

Official Tuberculosis Tests (§ 77.34)

As we mentioned previously, § 77.34
of the captive cervid regulations
contains requirements regarding the
sequence in which official tuberculosis
tests should be administered and the
manner in which test results should be
interpreted for purposes of the captive
cervid regulations. Requirements
regarding the SCT test, a primary test for
tuberculosis, are contained in paragraph
(a) of § 77.34; requirements regarding
the CCT, a supplemental test, are in
paragraph (b). We are adding
requirements regarding the CervidTB
Stat-Pak® test, a primary test, to
paragraph (a) of § 77.34, and
requirements regarding the DPP® test, a
supplemental test, to paragraph (b).

As amended, paragraph (a) of §77.34
specifies that the CervidTB Stat-Pak®
test is a primary test that may be used
in individual captive elk, red deer,
white-tailed deer, fallow deer, and
reindeer, and in herds of these species
that are of unknown tuberculous status.
It further requires, with limited
exceptions, that each captive cervid that
has non-negative test results to the
CervidTB Stat-Pak® test must be
classified as a suspect and retested with
the DPP® test; a captive cervid that has
non-negative test results to the
CervidTB Stat-Pak® test must not be
retested using the SCT or CCT test. (We
are also adding reciprocal language to
the paragraph to specify that each
captive cervid that responds to the SCT
test must not be retested with the
CervidTB Stat-Pak® or DPP® tests.)
Finally, it allows the CervidTB Stat-
Pak® test to be used in affected herds of
captive elk, red deer, white-tailed deer,
fallow deer, and reindeer, and in herds
of these species that have received
captive cervids from an affected herd; in
such instances, each captive cervid that
has non-negative test results to the
CervidTB Stat-Pak® test must be
classified as a reactor, unless the
designated tuberculosis epidemiologist
(DTE), the State or Federal
epidemiologist designated by the
Administrator of APHIS to make
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decisions concerning the interpretation
of diagnostic tests in a State, determines
that the captive cervid should be
classified as a suspect because of
possible exposure to a tuberculous
animal. This is consistent with our
current protocol for interpretation of test
results for SCT tests administered to
captive cervids from such herds.

We are specifying that most captive
cervids that have non-negative test
results to the CervidTB Stat-Pak® test
must be classified as suspects and
retested using the DPP® test. This is
because of the nature of the CervidTB
Stat-Pak® test. The CervidTB Stat-Pak®
test produces results that indicate the
presence or absence of antibodies for
bovine tuberculosis in blood drawn
from a captive cervid. It does not,
however, indicate the level at which
these antibodies have been determined
to be present in the blood. Moreover,
because the CervidTB Stat-Pak® test
does not have a specificity level of 100
percent, there is a degree of uncertainty
regarding non-negative test results
provided by the test.

We are requiring that this
corroboratory testing use the DPP® test
because both the CervidTB Stat-Pak®
and the DPP® are serological tests that
can be conducted in succession within
a laboratory environment, and because
the specificity of the DPP® test, in
conjunction with the sensitivity of the
CervidTB Stat-Pak®, gives us a high
degree of confidence regarding our
ultimate determination of the tested
cervid’s disease status.

As amended, paragraph (b) of § 77.34
specifies that the DPP® test is a
supplemental test that may only be used
in order to retest captive cervids that
have been classified as suspects after
being tested with the CervidTB Stat-
Pak® test, and may not be used as a
primary test. It further specifies that a
captive cervid that has non-negative test
results to its first DPP® test must be
classified as a suspect, unless the DTE
determines, based on epidemiological
evidence, that the captive cervid should
be classified as a reactor.

A captive cervid classified as a
suspect on its first DPP® test may be
retested using the DPP® test to evaluate
a new blood sample drawn from the
cervid no less than 30 days after this
first DPP® test. A captive cervid that has
non-negative test results on two
successive DPP® tests must be classified
as a reactor.

If a captive cervid has non-negative
test results to its first DPP® test and is
classified as a suspect, the owner of the
cervid will have the option of having
the cervid taken for slaughter or
necropsy for a final determination of

status or of having the cervid retested,
using the DPP® test, no less than 30
days later. (In the intervening period, a
quarantine of the herd will remain in
effect prohibiting the interstate
movement of captive cervids from the
herd. We discuss this at greater length
later in this document.) If the cervid
again has non-negative test results to the
DPP® test after 30 days, it is reasonable
to classify the cervid as a reactor. This
is consistent with our current policy for
captive cervids that have non-negative
test results to the CCT test.

Interstate Movements (§ 77.39)

Section 77.39 of the captive cervid
regulations contains restrictions on the
interstate movement of captive cervid
herds involved in an epidemiological
investigation or subject to affected herd
management.

Paragraph (a) of § 77.39 contains
restrictions on the interstate movement
of herds containing a cervid classified as
a suspect. Paragraph (a)(1) of § 77.39
contains restrictions on the movement
of the suspect itself. We are amending
paragraph (a)(1) to specify that, if a
captive cervid is classified as a suspect
on the CervidTB Stat-Pak® test, it must
be quarantined until it is slaughtered or
retested and found negative for
tuberculosis based on the DPP® test. It
further specifies that, if a captive cervid
is classified as a suspect on an initial
DPP® test, it must be slaughtered or
quarantined for no less than 30 days and
retested using the DPP® test. If it has
non-negative test results to this second
DPP® test, it must be classified as a
reactor, with the attendant movement
restrictions of such a classification.

We are requiring cervids classified as
suspects to be quarantined because any
cervid classified as a suspect may
potentially be infected with bovine
tuberculosis. Allowing its interstate
movement other than directly to
slaughter or necropsy may contribute to
the spread of tuberculosis.

Paragraph (a)(2) of § 77.39 contains
restrictions on the interstate movement
of all other cervids in a herd that
contains a suspect. Prior to issuance of
this interim rule, the paragraph had
specified that a herd containing a
suspect must remain under quarantine
until the suspect is retested using a
supplemental test or is inspected at
slaughter or necropsied and found
negative. However, it did not specify
that the DPP® test is one of the
supplemental tests that may be
administered to the animal. We are
amending paragraph (a)(2) accordingly.

Paragraph (e) of § 77.39 contains
restrictions on the interstate movement
of herds that have received captive

cervids from an affected herd. Prior to
issuance of this interim rule, the
introductory text of the paragraph had
specified that if a herd receives captive
cervids from an affected herd, the
receiving herd must be placed under
quarantine, and the captive cervids from
the affected herd of origin must be
considered exposed to tuberculosis, and
must be slaughtered, necropsied, or
tested with the SCT test. We are
amending the paragraph so that it
provides that the exposed cervids may
also be tested using the CervidTB Stat-
Pak® test.

Paragraph (e)(3) of § 77.39 has
provided that, if all these exposed
captive cervids test negative for
tuberculosis, the receiving herd may be
released from quarantine, but must be
retested with the SCT test 1 year after
release from quarantine in order for
captive cervids from the herd to
continue to be moved interstate. We are
amending the paragraph so that it also
allows the cervids to be retested using
the CervidTB Stat-Pak® test.

Paragraph (f) of § 77.39 contains
restrictions on the movement of captive
cervids from herds suspected of being
the source of tuberculosis. Prior to
issuance of this interim rule, the
paragraph had specified the restrictions
that must be placed on the herd if any
of the captive cervids in the herd
respond to the SCT test. The paragraph
now also specifies the restrictions that
must be placed on the herd if any of the
animals in the herd have non-negative
test results to the CervidTB Stat-Pak®
test.

Immediate Action

Immediate action is warranted to
provide regulated entities who must
have their captive cervids tested in
order to comply with the captive cervid
regulations with additional testing
options. Under these circumstances, the
Administrator has determined that prior
notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this rule
effective less than 30 days after
publication in the Federal Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register in which we will
respond to the comments we receive
and finalize or, as necessary, revise the
provisions of this interim rule.
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Executive Order 12866 and Regulatory
Flexibility Act

This interim rule is subject to
Executive Order 12866. However, for
this action, the Office of Management
and Budget has waived its review under
Executive Order 12866.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities.

This rule adds the CervidTB Stat-Pak®
and DPP® tests as official tuberculosis
tests for captive cervids. The current
official tuberculosis tests are the SCT
and CCT tests. It is APHIS policy that
owners are responsible for assuming the
costs associated with primary official
tuberculosis tests for bovine
tuberculosis in captive cervids; the
Agency assumes the cost of
corroboratory testing. Bovine
tuberculosis testing using the SCT test,
including veterinary fees, costs about
$10 to $15 per head. We have estimated
bovine tuberculosis testing using the
CervidTB Stat-Pak® test, including
veterinary fees, to cost approximately
$13 to $15 per head. Owners of captive
cervids will not be required to now use
the CervidTB Stat-Pak® test instead of
the SCT test, but may choose to do so
if they determine such use to be cost-
effective for their operations.

That being said, we do anticipate that
producers may, in certain instances,
experience benefits because of the
availability of the CervidTB Stat-Pak®
and DPP® tests as official tuberculosis
tests for captive cervids. This is because
of the nature of the CervidTB Stat-Pak®
and DPP® tests. As serological tests,
they are relatively easy to administer, in
comparison to the SCT and CCT tests,
and do not require the animals to be
held for a significant period of time
while the test is applied. There is thus
a lower risk of misapplication of the
tests and morbidity due to handling of
the animals during application.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It has no preemptive effect.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this rule have
been submitted for approval to the
Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS-2012-0087.
Please send a copy of your comments to:
(1) Docket No. APHIS-2012-0087,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, room 404-W, 14th Street
and Independence Avenue SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this rule.

This rule requires individuals who
wish to have their cervids tested to fill
out an application.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.13 hours per
response.

Respondents: Captive cervid
producers.

Estimated annual number of
respondents: 975.

Estimated annual number of
responses per respondent: 2.

Estimated annual number of
responses: 1,950.

Estimated total annual burden on
respondents: 253 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

List of Subjects in 9 CFR Part 77

Animal diseases, Bison, Cattle,
Reporting and recordkeeping
requirements, Transportation,
Tuberculosis.

Accordingly, we are amending 9 CFR
part 77 as follows:

PART 77—TUBERCULOSIS

m 1. The authority citation for part 77
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR
2.22, 2.80, and 371.4.
m 2. Section 77.20 is amended as
follows:
m a. In the definition of designated
accredited veterinarian, by adding the
words ‘“or draw blood for the CervidTB
Stat-Pak® test and DPP® test” after the
words “(SCT) test”’;
m b. In the definitions of negative,
reactor, and suspect, by removing the
words ‘“‘the SCT test or the CCT test,”
and adding the words ““an official
tuberculosis test” in their place;
m c. By revising the definition of official
tuberculosis test; and
m d. By adding, in alphabetical order,
definitions of CervidTB Stat-Pak® test
and Dual Path Platform (DPP®) test.

The revision and additions read as
follows:

§77.20 Definitions.
* * * * *

CervidTB Stat-Pak® test. A serological
assay to determine the presence of
antibodies to bovine tuberculosis (M.
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bovis) in elk, red deer, white-tailed deer,
fallow deer, and reindeer, in which a
blood sample taken from a captive
cervid is placed on a strip containing an
antibody-detecting reagent. The sample
is then diluted by using a buffer
solution. Once sufficient time has
elapsed, the strip indicates if antibodies

are present in the sample.
* * * * *

Dual Path Platform (DPP®) test. A
serological assay to determine the
presence of antibodies to bovine
tuberculosis (M. bovis) in elk, red deer,
white-tailed deer, fallow deer, and
reindeer, in which a blood sample taken
from a captive cervid and a buffer
solution are placed on a strip. The
diluted sample then migrates to another
strip, which contains an antibody-
detecting reagent. This latter strip
indicates if antibodies are present in the

sample.
* * * * *

Official tuberculosis test. Any of the
following tests for bovine tuberculosis
in captive cervids, applied and reported
in accordance with this part:

(1) The single cervical tuberculin
(SCT) test.

(2) The comparative cervical
tuberculin test (CCT) test.

(3) The CervidTB Stat-Pak® test.

(4) The Dual Path Platform (DPP®)
test.

* * * * *

m 3. Section 77.33 is amended as
follows:

m a. In paragraph (a), introductory text,
by removing the words ‘“‘paragraph
(a)(1)” and adding the words
“paragraphs (a)(1) or (a)(2)” in their
place;

m b. In paragraph (a)(1), by removing the
words “in § 77.34(a)(2)” and adding the
words “in § 77.34(a)(1)(ii)” in their
place;

m c. By adding a new paragraph (a)(2);

m d. By adding a new paragraph (d)(2);
and

m e. By adding new paragraphs (e)(3)
and (e)(4).

The additions read as follows:

§77.33 Testing procedures for
tuberculosis in captive cervids.

(a) * *x %

(2) A designated accredited
veterinarian may draw blood for the
CervidTB Stat-Pak® or DPP® test.

(d) * ok %

(2) CervidTB Stat-Pak® and DPP® test.
For the CervidTB Stat-Pak® and DPP®
test, the veterinarian who draws blood
from the captive cervid must submit a
form specified by APHIS for such
requests to NVSL to perform the

CervidTB Stat-Pak® and, if necessary,
DPP® test on the blood sample. The
form is available at http://
www.aphis.usda.gov/library/forms/#vs.
The completed form, including any
appendices, must be sent along with the
blood samples to the address provided
at the following Web site: http://
www.aphis.usda.gov/animal_health/
lab info services/about nvsl.shtml. The
veterinarian must also fill out the
relevant portions of a test record. This
form may be obtained by contacting the
local area VS office, information
regarding which is available at http://
www.aphis.usda.gov/animal health/
area_offices/. This record must be sent
to the offices of the State and Federal
animal health officials in the State.

(e] EE

(3) Interpretation of CervidTB Stat-
Pak® test results will be in accordance
with the classification requirements
described in § 77.34(a).

(4) Interpretation of DPP® test results
will be in accordance with the
classification requirements described in
§77.34(b).

* * * * *
m 4. Section 77.34 isrevised to read as
follows:

§77.34 Official tuberculosis tests.

(a) Primary tests. (1) Single cervical
tuberculin (SCT) test. (i) The SCT test is
a primary test that may be used in
individual captive cervids and in herds
of unknown tuberculous status. Each
captive cervid that responds to the SCT
test must be classified as a suspect until
it is retested with the CCT test and is
either found negative for tuberculosis or
is classified as a reactor, unless, with
exception of a designated accredited
veterinarian, the testing veterinarian
determines that the captive cervid
should be classified as a reactor based
on its response to the SCT test. A
designated accredited veterinarian must
classify a responding captive cervid as
a suspect, unless the DTE determines,
based on epidemiological evidence, that
the captive cervid should be classified
as a reactor. A captive cervid that
responds to the SCT test must not be
retested using the CervidTB Stat-Pak® or
DPP® tests.

(ii) The SCT test is a primary test that
may be used in affected herds and in
herds that have received captive cervids
from an affected herd. When used with
affected herds or in herds that have
received a captive cervid from an
affected herd, the SCT test may only be
administered by a veterinarian
employed by the State in which the test
is administered or employed by USDA.
In affected herds or herds that have
received captive cervids from an

affected herd, each captive cervid that
responds to the SCT test must be
classified as a reactor, unless the DTE
determines, based on epidemiological
evidence, that the cervid should be
classified as a suspect because of
possible exposure to a tuberculous
animal.

(2) CervidTB Stat-Pak® test. (i) The
CervidTB Stat-Pak® test is a primary test
that may be used in individual captive
elk, red deer, white-tailed deer, fallow
deer, and reindeer, and in herds of these
species that are of unknown tuberculous
status. Except as specified in paragraph
(a)(2)(ii) of this section, each captive
cervid that has non-negative test results
to the CervidTB Stat-Pak® test must be
classified as a suspect and retested with
the DPP® test. A captive cervid that has
non-negative test results to the
CervidTB Stat-Pak® test must not be
retested using the SCT or CCT test.

(ii) The CervidTB Stat-Pak® test is a
primary test that may be used in
affected herds of captive elk, red deer,
white-tailed deer, fallow deer, and
reindeer, and in herds of these species
that have received captive cervids from
an affected herd. In such herds, each
captive cervid that has non-negative test
results to the CervidTB Stat-Pak® test
must be classified as a reactor, unless
the DTE determines that the captive
cervid should be classified as a suspect
because of possible exposure to a
tuberculous animal.

(b) Supplemental tests. (1)
Comparative cervical tuberculin (CCT)
test.

(i) The CCT test is a supplemental test
that may only be used in order to retest
captive cervids that have been classified
as suspects after being tested with the
SCT test. The CCT test may be used in
affected herds only after the herd has
tested negative to at least two whole
herd SCT tests and only with the prior
written consent of the DTE. The CCT
test may not be used as a primary test.

(ii) A captive cervid tested with the
CCT test must be classified as negative
if it has a response to the bovine PPD
tuberculin that is less than 1 mm.

(iii) Unless the testing veterinarian
determines that the captive cervid
should be classified as a reactor because
of possible exposure to a tuberculous
animal, a captive cervid tested with the
CCT test must be classified as a suspect
if:

(A) It has a response to the bovine
PPD tuberculin that is greater than 2
mm and that is equal to the response to
the avian PPD tuberculin; or

(B) It has a response to the bovine
PPD tuberculin that is equal to or greater
than 1 mm and equal to or less than 2
mm and that is equal to or greater than


http://www.aphis.usda.gov/animal_health/lab_info_services/about_nvsl.shtml
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the response to the avian PPD
tuberculin.

(iv) A captive cervid tested with the
CCT test must be classified as a reactor
if:

(A) It has a response to the bovine
PPD tuberculin that is greater than 2
mm and that is at least 0.5 mm greater
than the response to the avian PPD
tuberculin; or

(B) It has been classified as a suspect
on two successive CCT tests.

(C) Any exceptions to the reactor
classification under the conditions in
paragraph (b)(1)(iv) of this section must
be justified by the testing veterinarian in
writing and have the concurrence of the
DTE.

(2) Dual Path Platform (DPP®) test. (i)
The DPP® test is a supplemental test
that may only be used in order to retest
captive cervids that have been classified
as suspects after being tested with the
CervidTB Stat-Pak® test. The DPP® test
may not be used as a primary test.

(i) A captive cervid that has non-
negative test results to its first DPP® test
must be classified as a suspect, unless
the DTE determines, based on
epidemiological evidence, that the
captive cervid should be classified as a
reactor. A captive cervid classified as a
suspect on its first DPP® test may be
retested using the DPP® test to evaluate
a new blood sample drawn from the
cervid no less than 30 days after this
first DPP® test.

(iii) A captive cervid that has non-
negative test results on two successive
DPP® tests must be classified as a
reactor.

m 5. Section 77.39 is amended as
follows:

m a. By adding new paragraphs (a)(1)(iii)
and (a)(1)(iv);

m b. In paragraph (a)(2), by removing the
words “CCT test or the BTB test” and
adding the words “CCT test, DPP® test,
or the BTB test” in their place;

m c. By revising paragraph (e),
introductory text;

m d. By revising paragraph (e)(3);

m e. By revising paragraph (f)(1); and

m f. In paragraph (f)(2), by adding the
words “or the CervidTB Stat-Pak® test”
after the words “SCT test”.

The revisions and additions read as
follows:

§77.39 Other interstate movements.

(a) * % *

(1) * x %

(iii) A captive cervid classified as a
suspect on the CervidTB Stat-Pak® test
must be quarantined until it is
slaughtered or retested using the DPP®
test and found negative for tuberculosis
based on the DPP® test.

(iv) A captive cervid classified as a
suspect on an initial DPP® test must be

slaughtered or otherwise must be
quarantined until it is retested using the
DPP® test. A captive cervid that has
negative test results to this second DPP®
test may be released from quarantine. A
captive cervid that has non-negative test
results to this second DPP® test must be
classified as a reactor and may only be
moved in accordance with paragraph (b)

of this section.
* * * * *

(e) Herds that have received captive
cervids from an affected herd. If a herd
has received captive cervids from an
affected herd, the captive cervids from
the affected herd of origin will be
considered exposed to tuberculosis. The
exposed captive cervids and the
receiving herd must be quarantined. The
exposed captive cervids must be
slaughtered, necropsied, or tested with
the SCT test by a veterinarian employed
by the State in which the test is
administered or employed by USDA, or
tested with the CervidTB Stat-Pak® test.
Any exposed captive cervid that
responds to the SCT test must be
classified as a reactor and must be
inspected at slaughter or necropsied.
Any exposed captive cervid that has
non-negative test results to the
CervidTB Stat-Pak® test must be
classified as a reactor and must be
inspected at slaughter or necropsied.
Any exposed captive cervid that tests
negative to the SCT or CervidTB Stat-
Pak® test will be considered as part of
the affected herd of origin for purposes
of testing, quarantine, and the five
annual whole herd tests required for
affected herds in paragraph (d) of this

section.
* * * * *

(3) If all the exposed captive cervids
test negative for tuberculosis, the
receiving herd will be released from
quarantine if it is given a whole herd
test and is found negative for
tuberculosis and will return to the herd
classification in effect before the herd
was quarantined. In addition, the
receiving herd will must be retested
with the SCT or CervidTB Stat-Pak® test
1 year after release from quarantine in
order for captive cervids from the herd
to continue to be moved interstate.
Supplemental diagnostic tests may be
used if any captive cervids in the herd
show a response to the SCT test or have
non-negative test results to the
CervidTB Stat-Pak® test.

* *x %

(1) If the herd is identified as the
source of captive cervids having lesions
of tuberculosis and M. bovis has been
confirmed by bacterial isolation from
the slaughter animal, all captive cervids
in the herd that respond to the SCT

must be classified as reactors. All
captive cervids in the herd that respond
to the CervidTB Stat-Pak® test must be
classified as reactors. If none respond to
the SCT test or have non-negative test
results to the CervidTB Stat-Pak® test,
the herd may be released from
quarantine and will return to the herd
classification status in effect before the
herd was quarantined, unless the DTE
determines that additional testing is
appropriate to ensure the herd’s

freedom from tuberculosis.
* * * * *

Done in Washington, DC, this 2nd day of
January 2013.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2013—00208 Filed 1-8—13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1314; Directorate
Identifier 2012-NM-227-AD; Amendment
39-17312; AD 2012-26-51]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Airbus Model A318, A319, A320, and
A321 series airplanes. This emergency
AD was sent previously to all known
U.S. owners and operators of these
airplanes. This AD requires revising the
airplane flight manual (AFM) to advise
the flight crew of emergency procedures
for addressing Angle of Attack (AoA)
sensor blockage. This AD also provides
for optional terminating action for the
AFM revision, which involves replacing
AoA sensor conic plates with AoA
sensor flat plates. This AD was
prompted by a report that an airplane
equipped with AoA sensors installed
with conic plates recently experienced
blockage of all sensors during climb,
leading to autopilot disconnection and
activation of the alpha protection
(Alpha Prot) when Mach number was
increased. We are issuing this AD to
prevent reduced control of the airplane.

DATES: This AD is effective January 24,
2013 to all persons except those persons
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to whom it was made immediately
effective by Emergency AD 2012-26-51,
issued on December 17, 2012, which
contained the requirements of this
amendment.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication identified in the
AD as of January 24, 2013.

We must receive comments on this
AD by February 25, 2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Airbus, Airworthiness
Office—EAS, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5
61 93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations Office (phone:
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057—-3356; phone: 425-227-1405; fax:
425-227-1149; email:
sanjay.ralhan@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On December 17, 2012, we issued
Emergency AD 2012-26-51, which
requires revising the airplane flight
manual (AFM) to advise the flight crew
of emergency procedures for addressing
AoA sensor blockage. This emergency

AD also provides for optional
terminating action for the AFM revision,
which involves replacing AoA sensor
conic plates with AoA sensor flat plates.
This emergency AD was sent previously
to all known U.S. owners and operators
of these airplanes.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Emergency Airworthiness Directive
2012-0264-E, dated December 17, 2012
(referred to after this as the Mandatory
Continuing Airworthiness Information
or ‘“the MCAI”), to correct an unsafe
condition for the specified products.

EASA has advised that an Airbus
Model A330 airplane equipped with
AoA sensors installed with conic plates
recently experienced blockage of all
sensors during climb, leading to
autopilot disconnection and activation
of the alpha protection (Alpha Prot)
when Mach number was increased.
Based on the results of subsequent
analysis, it is suspected that these conic
plates may have contributed to the
event. Investigations are ongoing to
determine what caused the blockage of
these AoA sensors.

Blockage of two or three AoA sensors
at the same angle may cause the Alpha
Prot of the normal law to activate.
Under normal flight conditions (in
normal law), if the Alpha Prot activates
and Mach number increases, the flight
control laws order a pitch down of the
airplane that the flight crew might not
be able to counteract with a side stick
deflection, even in the full backward
position. This condition, if not
corrected, could result in reduced
control of the airplane.

EASA also issued Emergency AD
2012-0258-E, dated December 4, 2012,
for Airbus Model A330 and A340
airplanes to require an amendment of
the AFM to ensure that flight crews
apply the applicable emergency
procedure.

AoA sensor conic plates of similar
design are also installed on Model A320
series airplanes. Installation of these
A0A sensor conic plates was required
for Model A318, A319, A320, and A321
series airplanes by EASA AD 2012—
0236, dated November 9, 2012
(corrected November 12, 2012).
Subsequently, EASA issued AD 2012—
0236R1, dated December 17, 2012, to
remove the requirement to install AoA
sensor conic plates.

Relevant Service Information

We reviewed Airbus A318/A319/
A320/A321 Temporary Revision TR286,
Issue 1.0, dated December 17, 2012, to
the Airbus A318/A319/A320/A321

Airplane Flight Manual (AFM). The
temporary revision provides
information to advise the flight crew of
emergency procedures for addressing
AoA sensor blockage.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI referenced above. We are issuing
this AD because we evaluated all
pertinent information and determined
the unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

AD Requirements

This AD requires revising the
Emergency Procedures section of the
Airbus A318/A319/A320/A321 AFM to
incorporate Airbus A318/A319/A320/
A321 Temporary Revision TR286, Issue
1.0, dated December 17, 2012, to advise
the flight crew of emergency procedures
for addressing AOA sensor blockage.
This AD also provides for optional
terminating action for the AFM revision,
which involves replacing AoA sensor
conic plates with AoA sensor flat plates.

Interim Action

We consider this AD to be an interim
measure to mitigate risks associated
with the installation of AoA sensor
conic plates. Further AD action might
follow.

Clarification of Service Information
References

In the “Relevant Service Information”
section of this AD and paragraph (h) of
this AD, we have clarified that Airbus
A318/A319/A320/A321 Temporary
Revision TR286, Issue 1.0, dated
December 17, 2012, is to the Airbus
A318/A319/A320/A321 Airplane Flight
Manual (AFM). We had not specified
“to the Airbus A318/A319/A320/A321
Airplane Flight Manual (AFM)” in those
locations in the emergency AD. This
change does not affect AD compliance.

We have also included Airbus A318/
A319/A320/A321 Temporary Revision
TR286, Issue 1.0, dated December 17,
2012, to the Airbus A318/A319/A320/
A321 AFM in paragraph (1)(2) of this
AD, which specifies references for
related information. We had not listed
the temporary revision in the
corresponding paragraph of the
emergency AD (paragraph (1)(3) of the
emergency AD). This change does not
affect AD compliance.
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We incorrectly referred to a service
bulletin number as “Airbus Mandatory
Service Bulletin A320-32-1521, dated
* * * in the “Differences Between
the AD and the MCAI or Service
Information” section in the preamble of
the emergency AD. The correct service
bulletin reference is “Airbus Mandatory
Service Bulletin A320-34-1521, dated
* * * " That reference is correct in the
regulatory section of the emergency AD.
We have revised the “Differences
Between the AD and the MCAI or
Service Information” section of this AD
accordingly. This change does not affect
AD compliance.

Differences Between the AD and the
MCALI or Service Information

The applicability of EASA Emergency
AD 2012-0264-E, dated December 17,
2012, is limited to airplanes having an
Ao0A sensor conic plate installed either
in production or in service. However,
this emergency AD applies to all of the
affected airplane models; and this AD
prohibits installation of an AoA sensor
conic plate in service as specified in
Airbus Mandatory Service Bulletin
A320-34-1521, dated May 7, 2012; and
Revision 01, dated September 12, 2012;

on any airplane as of the effective date
of this AD.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because we received a report
indicating that an airplane equipped
with AoA sensors installed with conic
plates recently experienced blockage of
all sensors during climb, leading to
autopilot disconnection and activation
of the alpha protection (Alpha Prot)
when Mach number was increased. This
condition could result in reduced
control of the airplane. Therefore, we
find that notice and opportunity for
prior public comment are impracticable
and that good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.

ESTIMATED COSTS

However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2012-1314 and Directorate
Identifier 2012-NM-227—-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 793
airplanes of U.S. registry. (We have
confirmed that at least 65 airplanes have
the affected configuration; however,
there could be as many as 100.)

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM Revision (100 airplanes) .........ccccecceeeeuene 1 work-hour x $85 per hour = $85 ................. $0 $85 $8,500

We have received no definitive data
that would enable us to provide cost
estimates for the optional terminating
action specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-26-51 Airbus: Amendment 39-17312;
Docket No. FAA-2012-1314; Directorate
Identifier 2012—-NM-227—-AD.

(a) Effective Date

This AD is effective January 24, 2013 to all
persons except those persons to whom it was
made immediately effective by Emergency
AD 2012-26-51, issued on December 17,
2012, which contained the requirements of
this amendment.
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(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A318—
111, -112, -121, and —122 airplanes; Model
A319-111,-112,-113, -114, -115, -131,
—132, and —133 airplanes; Model A320-111,
—-211,-212,-214, -231, —=232, and —233
airplanes; and Model A321-111, -112, 131,
-211, -212,-213, -231, and —232 airplanes;
certificated in any category, all serial
numbers.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 34: Navigation.

(e) Unsafe Condition

This AD was prompted by a report
indicating that an airplane equipped with
Angle of Attack (AoA) sensors (with conic
plates installed) recently experienced
blockage of all sensors during climb, leading
to autopilot disconnection and activation of
the alpha protection (Alpha Prot) when Mach
number was increased. We are issuing this
AD to prevent reduced control of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Airplane Flight Manual Revision

For airplanes on which an AoA sensor
conic plate is installed in production by
Airbus modification 153213 or 153214, or in-
service as specified in Airbus Mandatory
Service Bulletin A320-34-1521, dated May
7,2012; or Revision 01, dated September 12,
2012: Within 5 days after the effective date
of this AD, revise the Emergency Procedures
of the Airbus A318/A319/A320/A321
Airplane Flight Manual (AFM) by inserting
Airbus A318/A319/A320/A321 Temporary
Revision TR286, Issue 1.0, dated December
17, 2012, to advise the flight crew of
emergency procedures for addressing AoA
sensor blockage. When the information in
Airbus A318/A319/A320/A321 Temporary
Revision TR286, Issue 1.0, dated December
17, 2012, is included in the general revisions
of the AFM, the general revisions may be
inserted in the AFM, and the temporary
revision may be removed.

(h) Optional Terminating Action

Modification of an airplane by replacing
AoA sensor conic plates with AoA sensor flat
plates, in accordance with a method
approved by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, constitutes terminating
action for the AFM revision required by
paragraph (g) of this AD; and after the
modification has been done, Airbus A318/
A319/A320/A321 Temporary Revision
TR286, Issue 1.0, dated December 17, 2012,
to the Airbus A318/A319/A320/A321 AFM,
may be removed from the AFM.

(i) Parts Installation Prohibition

As of the effective date of this AD, no
person may install an AoA sensor conic plate

in service using Airbus Mandatory Service
Bulletin A320-34-1521, dated May 7, 2012;
or Revision 01, dated September 12, 2012; on
any airplane.

(j) Special Flight Permit

Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), are not allowed.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Branch,
ANM-116, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Branch,
send it to the attention of the person
identified in the Related Information section
of this AD. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Related Information

(1) For further information about this AD,
contact: Sanjay Ralhan, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-227-1405; fax: 425-227-1149;
email: sanjay.ralhan@faa.gov.

(2) Refer to Mandatory Continuing
Airworthiness Information European
Aviation Safety Agency Emergency
Airworthiness Directive 2012—-0264-E, dated
December 17, 2012; and Airbus A318/A319/
A320/A321 Temporary Revision TR286,
Issue 1.0, dated December 17, 2012, to the
Airbus A318/A319/A320/A321 AFM,; for
related information.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Airbus A318/A319/A320/A321
Temporary Revision TR286, Issue 1.0, dated
December 17, 2012, to the Airbus A318/
A319/A320/A321 Airplane Flight Manual.

(ii) Reserved.

(3) For Airbus service information
identified in this AD, contact Airbus,
Airworthiness Office—EAS, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France; telephone +33 5 61 93 36 96; fax +33
561 93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
December 27, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-31683 Filed 1-8—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-1124; Directorate
Identifier 2012-CE-041-AD; Amendment
39-17304; AD 2012-26-09]

RIN 2120-AA64

Airworthiness Directives; Burkhart
GROB Luft- und Raumfahrt GmbH
Sailplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Burkhart GROB Luft- und Raumfahrt
GmbH Models GROB G 109 and GROB
G 109B sailplanes. This AD results from
mandatory continuing airworthiness
information (MCAI) issued by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as
corrosion and/or cracking of the elevator
control rod that could lead to failure of
the elevator control rod with consequent
loss of control. We are issuing this AD
to require actions to address the unsafe
condition on these products.

DATES: This AD is effective February 13,
2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of February 13, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—-30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.
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For service information identified in
this AD, contact Grob Aircraft AG,
Lettenbachstrasse 9, D-86874
Tussenhausen-Mattsies, Germany;
phone: +49 (0) 8268 998 139; fax: +49
(0) 8268 998 200; email:
productsupport@grob-aircraft.com;
Internet: www.grob-aircraft.com/
62.html. You may review copies of the
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148.

FOR FURTHER INFORMATION CONTACT: Jim
Rutherford, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4165; fax: (816)
329-4090; email:
jim.rutherford@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 22, 2012 (77 FR
64437). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Corroded and cracked elevator control road
in the vertical fin on a Grob G 109B powered
sailplane has been reported.

The technical investigation revealed that
water had soaked into the elevator control
rod through a control bore hole and resulted
in corrosion damage and, in case of water
freeze between the external control rod and
the internal mass balance, in crack of the
elevator control rod in the vertical fin.

This condition, if not detected and
corrected, could lead to failure of the elevator
control rod, possibly resulting in loss of
control of the sailplane.

To address this unsafe condition, Grob
Aircraft AG published Service Bulletin
(MSB) 817-64 providing instructions for
elevator control rod inspection and
replacement.

For the reasons described above, this AD
requires accomplishment of inspections of
the elevator control rod in the vertical fin
and, depending on finding, its replacement
with a serviceable part, as well as a revision
of powered sailplane Aircraft Maintenance
Manual (AMM).

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (77
FR 64437, October 22, 2012) or on the
determination of the cost to the public.

Conclusion

We reviewed the relevant data and
determined that air safety and the

public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
64437, October 22, 2012) for correcting
the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 64437,
October 22, 2012).

Costs of Compliance

For Model G109 Sailplanes

We estimate that this AD will affect
31 products of U.S. registry. We also
estimate that it would take about 2
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $5,270, or $170 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 1 work-hour and require parts
costing $680, for a cost of $765 per
product. We have no way of
determining the number of products
that may need these actions.

For Model G109B Sailplanes

We estimate that this AD will affect
28 products of U.S. registry. We also
estimate that it would take about 3.5
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts would cost about $78 per
product.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $10,514, or $375.50 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 1 work-hour and require parts
costing $738, for a cost of $823 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM (77 FR
64437, October 22, 2012), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-26-09 Burkhart Grob Luft-Und:
Amendment 39-17304; Docket No.
FAA-2012-1124; Directorate Identifier
2012—CE-041-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective February 13, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Burkhart GROB Luft-
und Raumfahrt GmbH Models GROB G 109

and GROB G 109B sailplanes, all serial
numbers, certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 27: Flight Controls.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as corrosion
and/or cracking of the elevator control rod.
We are issuing this AD to detect and correct
corrosion and/or cracking of the elevator
control rod, which could lead to failure of the
elevator control rod with consequent loss of
control.

(f) Actions and Compliance

Unless already done, do the following
actions:

(1) Within the next 25 hours time-in-
service (TIS) after February 13, 2013 (the
effective date of this AD) or within the next
60 days after February 13, 2013 (the effective
date of this AD), whichever occurs first, and
repetitively thereafter at intervals not to
exceed every 5 years, inspect the elevator
control rod in the vertical fin for corrosion
or cracking following the accomplishment
instructions in Grob Aircraft AG Service
Bulletin No. MSB817-64/2, dated September
6, 2012.

(2) For the purposes of this AD, we define
slight corrosion as corrosion you can remove
with metal wool and that has no visible
pitting in the base metal. If you cannot
remove the corrosion with metal wool or if
there is visible pitting in the base metal, we
define it as heavy corrosion.

(3) If any cracks or heavy corrosion are
found during any of the inspections required
in paragraph (f)(1) of this AD, before further
flight, replace the elevator control rod with
an airworthy part following the
accomplishment instructions in Grob Aircraft
AG Service Bulletin No. MSB817-64/2, dated
September 6, 2012, for your applicable
sailplane model.

(4) If only slight or no corrosion of the
elevator control rod is found during any of
the inspections required in paragraph (f)(1) of
this AD, before further flight, clean the rod
surface and apply a corrosion inhibitor, as
applicable, following the accomplishment

instructions in Grob Aircraft AG Service
Bulletin No. MSB817-64/2, dated September
6, 2012.

Note 1 to paragraph (f) of this AD: Grob
Aircraft AG incorporated the repetitive
inspections required by this AD into the
instructions for continued airworthiness of
the aircraft maintenance manual for the
applicable sailplanes.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Jim Rutherford, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4165; fax: (816) 329—
4090; email: jim.rutherford@faa.gov. Before
using any approved AMOGC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to European Aviation Safety Agency
(EASA), which is the Technical Agent for the
Member States of the European Community,
AD No.: 2012-0181, dated September 7,
2012; and Grob Aircraft AG Service Bulletin
No. MSB817-64/2, dated September 6, 2012,
for related information.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Grob Aircraft AG Service Bulletin No.
MSB817-64/2, dated September 6, 2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact Grob Aircraft AG,
Lettenbachstrasse 9, D-86874 Tussenhausen-
Mattsies, Germany; phone: +49 (0) 8268 998
139; fax: +49 (0) 8268 998 200; email:
productsupport@grob-aircraft.com; Internet:
www.grob-aircraft.com/62.html.

(4) You may view this service information
at FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—4148.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/
index.html.

Issued in Kansas City, Missouri, on
December 21, 2012.
John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012—-31364 Filed 1-8—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0885; Directorate
Identifier 2012-NE-18-AD; Amendment 39—
17307; AD 2012-26-12]

RIN 2120-AA64

Airworthiness Directives; Thielert
Aircraft Engines GmbH Reciprocating
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Thielert Aircraft Engines GmbH (TAE)
TAE 125-02—99 and TAE 125-02-114
reciprocating engines. This AD requires
inspection of the oil filler plug vent hole
at the next scheduled maintenance or
within 110 flight hours after the
effective date of this AD. If chips are
found to be blocking the vent hole,
additional corrective action is required
before next flight. This AD was
prompted by an in-flight shutdown of
an airplane equipped with a TAE 125—
02-99 engine. We are issuing this AD to
prevent engine in-flight shutdown or
power loss, possibly resulting in
reduced control of the airplane.
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DATES: This AD becomes effective
February 13, 2013. The Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD as of
February 13, 2013.

ADDRESSES: The Docket Operations
office is located at Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT:
Frederick Zink, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; email: frederick.zink@faa.gov;
telephone: 781-238-7779; fax: 781—
238-7199.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 31, 2012 (77 FR
53154). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

An engine in-flight shutdown has been
reported on an aeroplane equipped with a
TAE 125-02-99 engine. The results of the
investigation showed that this was due to
blockage of the gearbox oil filling plug vent
hole, which caused pressurisation in the
gearbox, resulting in oil leakage and a
slipping clutch. This condition, if not
corrected, could result in further cases of
engine in-flight shutdown and consequent
loss of control of the aeroplane.

Further investigation revealed that the
blockage to the oil cap vent was the
result of a residual chip from machining
the oil cap vent hole. The chip is from
the manufacturing process and did not
fall off the oil plug. This is not the result
of material in the oil system causing the
blockage. You may obtain further
information including the affected
gearbox serial number list by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
about 45 engines installed on airplanes
of U.S. registry. We also estimate that it
will take about 2.5 hours per product to
comply with this proposed AD. The
average labor rate is $85 per hour.
Required parts will cost about $30 per
engine. Based on these figures, we
estimate the cost of the AD to U.S.
operators to be $10,913.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (phone:
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-26-12 Thielert Aircraft Engines
GmbH: Amendment 39-17307; Docket
No. FAA-2012-0885; Directorate
Identifier 2012—NE-18-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective February 13, 2013.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all Thielert Aircraft

Engines (TAE) TAE 125-02—99 and TAE
125-02-114 reciprocating engines.

(d) Reason

This AD was prompted by an in-flight
shutdown of an airplane equipped with a
TAE 125-02-99 engine. We are issuing this
AD to prevent engine in-flight shutdown or
power loss, possibly resulting in reduced
control of the airplane.

(e) Actions and Compliance

Unless already done, within 110 flight
hours after the effective date of this AD, or
at the next scheduled maintenance,
whichever occurs first, do the following.

(1) Remove the oil filler plug and check for
chips blocking the vent hole in accordance
with TAE Service Bulletin (SB) TM TAE
125-1015 P1, Initial Issue, dated April 27,
2012.

(2) If chips are found during the inspection
in paragraph (e)(1) of this AD, disassemble
the gearbox and check the radial shaft sealing
rings (at the clutch and the propeller shaft)
for leakage. If leakage is noted, replace the
gearbox before the next flight.
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(f) Installation Prohibition

After the effective date of this AD, do not
install a gearbox with a S/N listed in TAE SB
TM TAE 125-1015 P1, Initial Issue, dated
April 27, 2012, into any engine unless the oil
filler plug has passed the inspection required
by paragraph (e)(1) of this AD.

(g) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOG:s for this AD. Use
the procedures found in 14 CFR 39.19.

(h) Related Information

(1) For more information about this AD,
contact Frederick Zink, Aerospace Engineer,
Engine Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
email: frederick.zink@faa.gov; telephone
(781) 238—7779; fax (781) 238-7199.

(2) Refer to MCAI Airworthiness Directive
No. 2012-0112, dated June 22, 2012, and
TAE SB TM TAE 125-1015 P1, Initial Issue,
dated April 27, 2012 for related information.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Thielert Aircraft Engines GmbH (TAE)
Service Bulletin TM TAE 125-1015 P1,
Initial Issue, dated April 27, 2012.

(ii) Reserved.

(3) For TAE service information identified
in this AD, contact Thielert Aircraft Engines
GmbH, Platanenstrasse 14 D-09350,
Lichtenstein, Germany, telephone: +49—
37204—696-0; fax: +49-37204—696—2912;
email: info@centurion-engines.com.

(4) You may view this service information
at FAA, Engine & Propeller Directorate, 12
New England Executive Park, Burlington,
MA. For information on the availability of
this material at the FAA, call 781-238-7125.

(5) You may view this service information
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
December 27, 2012.

Colleen M. D’Alessandro,

Assistant Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2012-31589 Filed 1-8—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0601; Directorate
Identifier 2008—SW-033—-AD; Amendment
39-17306; AD 2012-26-11]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Inc. Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the Bell
Helicopter Textron Inc. (BHTI) Model
205A, 205A—-1, and 205B helicopters
with certain starter/generator power
cable assemblies (power cable
assemblies). This AD requires replacing
the power cable assemblies and their
associated parts, and performing
continuity readings. This AD was
prompted by the determination that the
power cable assembly connector
(connector) can deteriorate, causing a
short in the connector that may lead to
a fire in the starter/generator, smoke in
the cockpit that reduces visibility, and
subsequent loss of helicopter control.

DATES: This AD is effective February 13,
2013.

The Director of the Federal Register
approved the incorporation by reference
of certain documents listed in this AD
as of February 13, 2013.

ADDRESSES: For service information
identified in this AD, contact Bell
Helicopter Textron, Inc., P.O. Box 482,
Fort Worth, TX 76101; telephone (817)
280-3391; fax (817) 280-6466; or at
http://www.bellcustomer.com/files/.
You may review a copy of the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth Texas
76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, any
incorporated-by-reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations

Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT:
Andy Shaw, Aviation Safety Engineer,
Safety Management Group, Rotorcraft
Directorate, FAA, 2601 Meacham Blvd.,
Fort Worth, TX 76137; telephone (817)
222-5110; email andy.shaw@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

On June 13, 2012, at 77 FR 35306, the
Federal Register published our notice of
proposed rulemaking (NPRM), which
proposed to amend 14 CFR part 39 to
include an AD that would apply to
BHTI Model 205A, 205A-1, and 205B
helicopters with power cable
assemblies, part numbers (P/N) 205—
075-902-017 and P/N 205-075-911—
007, installed. That NPRM proposed to
require replacing the power cable
assemblies and their associated parts,
and performing continuity readings. The
proposed requirements were intended to
prevent a short in the connector that
may lead to a fire in the starter/
generator, smoke in the cockpit that
reduces visibility, and subsequent loss
of helicopter control.

Comments

We gave the public the opportunity to
participate in developing this AD, but
we received no comments on the NPRM
(77 FR 35306, June 13, 2012).

FAA’s Determination

We have reviewed the relevant
information and determined that an
unsafe condition exists and is likely to
exist or develop on other products of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed.

Related Service Information

We have reviewed BHTI Alert Service
Bulletin (ASB) No. 205-07—-94, Revision
A, dated December 8, 2008, for Model
205A and 205A-1 helicopters; and BHTI
ASB No. 205B-08-50, dated December
8, 2008, for the Model 205B helicopter.
These ASBs describe procedures for
replacing the power cable assemblies
and associated parts. The ASBs specify
that operators can obtain a starter/
generator cable kit that contains the
required replacement parts.

Costs of Compliance

We estimate that this AD will affect
31 helicopters of U.S. registry. The
actions will take about 10 work-hours
per helicopter to accomplish at an
average labor rate of $85 per work hour.
Required parts will cost about $12,654
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for the power cable assembly
replacement kit. Based on these figures,
the cost of the AD on U.S. operators will
be $13,504 per helicopter, or $418,624
for the fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “‘significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-26-11 Bell Helicopter Textron Inc.:
Amendment 39-17306; Docket No.
FAA-2012-0601; Directorate Identifier
2008—-SW-033—-AD.

(a) Applicability

This AD applies to Bell Helicopter Textron

Inc. (BHTI) Model 205A, 205A-1, and 205B

helicopters with starter/generator power

cable assemblies (power cable assemblies),

part number (P/N) 205-075-902—017 and P/

N 205-075-911-007 installed, certificated in

any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
the power cable assembly connector
(connector) deterioration, which can cause a
short in the connector potentially leading to
a fire in the starter/generator. A fire would
result in smoke in the cockpit, reducing
visibility, and risking loss of control of the
helicopter.

(c) Effective Date

This AD becomes effective February 13,
2013.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless
accomplished previously.

(e) Required Actions

Within six months, replace the power cable
assemblies using the parts contained in
starter/generator kit P/N CT205-07-94-1,
perform a continuity test, and connect wires
to the starter generator as follows:

(1) For Model 205A and 205A-1
helicopters, follow the Accomplishment
Instructions, paragraphs 2 through 16(c), of
BHTI Alert Service Bulletin No. 205-07-94,
Revision A, dated December 8, 2008.

(2) For the Model 205B helicopters, follow
the Accomplishment Instructions, paragraphs
2 through 16(c), of BHTI Alert Service
Bulletin No. 205B—08-50, dated December 8,
2008.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Andy Shaw,
Aviation Safety Engineer, Safety Management
Group, Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, TX 76137;
telephone (817) 222—-5110; email
andy.shaw@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that

you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Subject

Joint Aircraft Service Component (JASC)
Code: 2497, electrical power system wiring.

(h) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Bell Helicopter Textron Inc. Alert
Service Bulletin No. 205-07—-94, Revision A,
dated December 8, 2008.

(ii) Bell Helicopter Textron Inc. Alert
Service Bulletin No. 205B—08-50, dated
December 8, 2008.

(3) For Bell Helicopter Textron Inc. service
information identified in this AD, contact
Bell Helicopter Textron, Inc., P.O. Box 482,
Fort Worth, TX 76101; telephone (817) 280—
3391; fax (817) 280—6466; or at http.‘//
www.bellcustomer.com/files/.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/
index.html.

Issued in Fort Worth, Texas, on December
20, 2012.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2012—-31586 Filed 1-8—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1032; Directorate
Identifier 2012-NM—-079-AD; Amendment
39-17296; AD 2012-26-01]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Saab Aerosystems Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.
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SUMMARY: We are adopting a new
airworthiness directive (AD) for all Saab
AB, Saab Aerosystems Model SAAB
2000 airplanes. This AD was prompted
by reports of chafing on the bottom
panel of the center cabin. This AD
requires a general visual inspection to
determine if certain fasteners are
installed, and related investigative and
corrective actions. We are issuing this
AD to detect and correct any chafing on
the bottom panel of the center cabin,
which could affect the structural
integrity of the affected wing-to-fuselage
connection.

DATES: This AD becomes effective
February 13, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of February 13, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
WA 98057-3356; telephone 425-227—
1112; fax 425-227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 2, 2012 (77 FR
60073). That NPRM proposed to correct
an unsafe condition for the specified
products. The Mandatory Continuing
Airworthiness Information (MCAI)
states:

On two SAAB 2000 aeroplanes, signs of
chafing have been found on the bottom panel
of the centre cabin between fuselage station
(STA) 562 and STA 622. The investigation
results have shown that the chafing is caused
by certain Hi Lok fasteners, installed as a
repair during production, through the upper
wing skin panel.

This condition, if not detected and
corrected, could affect the structural integrity
of the affected wing-to-fuselage connection.

To address this potential unsafe condition,
SAAB issued Service Bulletin (SB) 2000-53—
057 to provide instructions for a general
visual inspection to detect chafing in the area
between the upper wing skin and the cabin
centre bottom panel and to verify if there are
Hi Lok fasteners installed with the collar up.

For the reasons described above, this
[European Aviation Safety Agency (EASA)]

AD requires a one-time inspection of the
designated area, the accomplishment of
corrective action(s) [repair], depending on
findings, and the reporting of all inspection
results * * *.

This [EASA] AD is considered an interim
action and further AD action may follow.

Related investigative actions include
measuring the distance between the
fastener and bottom panel and a
boroscope inspection for chafing and
damage of the bottom panel. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (77
FR 60073, October 2, 2012) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
10 products of U.S. registry. We also
estimate that it will take about 4 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $3,400, or $340 per product.

We have received no definitive data
that would enable us to provide a cost
estimate for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (77 FR 60073,
October 2, 2012), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-26-01 Saab AB, Saab Aerosystems:
Amendment 39-17296. Docket No.
FAA-2012-1032; Directorate Identifier
2012-NM-079-AD.
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(a) Effective Date

This airworthiness directive (AD) becomes
effective February 13, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Saab AB, Saab
Aerosystems Model SAAB 2000 airplanes,

certificated in any category, all serial
numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by reports of
chafing on the bottom panel of the center
cabin. We are issuing this AD to detect and
correct any chafing on the bottom panel of
the center cabin, which could affect the
structural integrity of the affected wing-to-
fuselage connection.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection

Within 12 months after the effective date
of this AD, do a general visual inspection of
the area between the upper part of the wing
skin and the center bottom panel to
determine if any Hi Lok fasteners are
installed with the collar up, and do all
applicable related investigative actions, in
accordance with the Accomplishment
Instructions of Saab Service Bulletin 2000—
53—-057, dated November 22, 2011.

(h) Repair

If any chafing or damage is found during
any inspection required by paragraph (g) of
this AD: Before further flight, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA; or the
European Aviation Safety Agency (EASA) (or
its delegated agent).

(i) Reporting

Submit a report of the findings (both
positive and negative) of the inspection
required by paragraph (g) of this AD to Saab
AB, Saab Aerosystems, in accordance with
the Accomplishment Instructions of Saab
Service Bulletin 2000-53—-057, dated
November 22, 2011, at the applicable time
specified in paragraph (i)(1) or (i)(2) of this
AD. The report must include the inspection
results, the airplane serial number, and the
number of landings and flight hours on the
airplane.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Shahram Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1112; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS®@faa.gov. Before using
any approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(k) Related Information

Refer to MCAI EASA Airworthiness
Directive 2012—-0068, dated April 25, 2012;
and Saab Service Bulletin 2000-53-057,
dated November 22, 2011; for related
information.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Saab Service Bulletin 2000-53-057,
dated November 22, 2011.

(ii) Reserved.

(3) For service information identified in
this AD, contact Saab AB, Saab Aeronautics,
SE-581 88, Linkoping, Sweden; telephone
+46 13 18 5591; fax +46 13 18 4874; email
saab2000.techsupport@saabgroup.com;
Internet http://www.saabgroup.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
December 14, 2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012—-31035 Filed 1-8—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0820; Directorate
Identifier 2010-NE-31-AD; Amendment 39—
17308; AD 2012-26-13]

RIN 2120-AA64
Airworthiness Directives; Thielert

Aircraft Engines GmbH Reciprocating
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
all Thielert Aircraft Engines GmbH
models TAE 125-01, TAE 125-02-99,
and TAE 125-02-114 reciprocating
engines. That AD currently requires
installation of full-authority digital
electronic control (FADEC) software
version 2.91. This new AD requires
removing all software mapping versions
prior to 292, 301, or 302, applicable to
the TAE engine model. This AD was
prompted by reports of possible power
loss on airplanes equipped with TAE
125 engines. We are issuing this AD to
prevent engine power loss or in-flight
shutdown, resulting in reduced control
of or damage to the airplane.

DATES: This AD is effective February 13,
2013.

ADDRESSES: For service information
identified in this AD, contact Thielert
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Aircraft Engines GmbH, Platanenstrasse
14 D-09350, Lichtenstein, Germany,
phone: +49-37204-696—0; fax: +49—
37204-696-55; email: info@centurion-
engines.com. You may view this service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Robert Green, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
email: robert.green@faa.gov; phone:
781-238-7754; fax: 781-238-7199.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2011-07-09,
Amendment 39-16646 (76 FR 17757,
March 31, 2011). That AD applies to the
specified products. The NPRM
published in the Federal Register on
September 17, 2012 (77 FR 57041). That
NPRM proposed to require removing all
software mapping versions prior to 292,
301, or 302, applicable to the TAE
engine model.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
about 112 engines installed on airplanes
of U.S. registry. We also estimate that it
will take about 0.5 work hours per

product to comply with this proposed
AD. The average labor rate is $85 per
work hour. Based on these figures, we
estimate the cost of the AD to U.S.
operators to be $4,760

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2011-07-09, Amendment 39-16646 (76
FR 17757, March 31, 2011), and adding
the following new AD:

2012-26-13 Thielert Aircraft Engines
GmbH: Amendment 39-17308; Docket
No. FAA-2010-0820; Directorate
Identifier 2010-NE-31-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective February 13, 2013.

(b) Affected ADs

This AD supersedes AD 2011-07-09,
Amendment 39-16646 (76 FR 17757, March
31, 2011).

(c) Applicability

This AD applies to Thielert Aircraft
Engines GmbH models TAE 125-01, TAE
125-02-99, and TAE 125-02-114
reciprocating engines installed in, but not
limited to, Cessna 172 and (Reims-built) F172
series (European Aviation Safety Agency
(EASA) Supplemental Type Certificate (STC)
No. EASA.A.S.01527); Piper PA-28 series
(EASA STC No. EASA.A.S. 01632); APEX
(Robin) DR 400 series (EASA STC No.
A.S.01380); and Diamond Aircraft Industries
Models DA 40, DA 42, and DA 42M NG
airplanes.

(d) Unsafe Condition

This AD was prompted by reports of
possible power loss on airplanes equipped
with TAE 125 engines. We are issuing this
AD to prevent engine power loss or in-flight
shutdown, resulting in reduced control of or
damage to the airplane.

(e) Compliance

Unless already done, do the following.
Within 55 flight hours or within 3 months of
the effective date of the AD, or during the
next scheduled maintenance, whichever
occurs first, remove all full-authority digital
electronic control (FADEC) software prior to
versions 292, 301, and 302. Tables 1, 2, and
3 to paragraph (e) provide the software
mapping and respective part numbers for
software versions 292, 301, and 302, installed
on the TAE 125-01, TAE 125-02-99, and
TAE-125-02—-114 engines, respectively.

TABLE 1 TO PARAGRAPH (e) FOR TAE
125-01 ENGINES

Software mapping Part No.
T14V292CES ............... 20-7610-55104R09.
T28V292CES .... 20-7610-55105R7.
T14V292PIP ...... 40-7610-55106R09.
T28V292PIP ...... 40-7610-55107R7.
T14V292APEX ............. 60-7610-55106R9.
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TABLE 1 TO PARAGRAPH (e) FOR TAE
125-01 ENGINES—Continued

Software mapping Part No.

T14V292DIA .................
R28V292DIA ...............

50-7610-55105R09.
50-7610-55107R5.

TABLE 2 TO PARAGRAPH (e) FOR TAE
125-02—-99 ENGINES

Software mapping Part No.
O14V301CES ............... 20-7610-E000110.
028V301CES ............... 20-7610-E001110.
O14V301PIP ..... 40-7610—-E000110.
028V301PIP ..... 40-7610-E001110.
O14V301APEX .. 60-7610-E000110.
014V301DA40 ..... .... | 50-7610-E000110.
028V301DA42 ............. 52-7610-E000505.

TABLE 3 TO PARAGRAPH (e) FOR TAE
125—-02—-114 ENGINES

Software mapping Part No.
P14V302CES ............... 20-7610-E002007.
P28V302CES ............... 20-7610—-E003007.
P28V302PIP ................. 40-7610—-E003007.
P14V302APEX .. ... | 60-7610-E002007.
P14V302DA40 .............. 50-7610—E002007.

(f) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOG:s for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(g) Related Information

(1) For more information about this AD,
contact Robert Green, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
email: robert.green@faa.gov; phone: 781—
238-7754; fax: 781-238 7199.

(2) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive No.
2012-0116, dated July 3, 2012, and Thielert
Aircraft Engines Service Bulletin TM TAE
000-0007, Revision 19, dated August 31,
2012, for related information.

(3) For service information identified in
this AD, contact Thielert Aircraft Engines
GmbH, Platanenstrasse 14 D-09350,
Lichtenstein, Germany, phone: +49-37204—
696—0; fax: +49—37204—696—55; email:
info@centurion-engines.com. You may view
this service information at the FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

(h) Material Incorporated by Reference
None.

Issued in Burlington, Massachusetts, on
December 27, 2012.

Colleen M. D’Alessandro,

Assistant Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2012-31605 Filed 1-8-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1315; Directorate
Identifier 2012—-NM-191-AD; Amendment
39-17310; AD 2012-26-15]

RIN 2120-AA64

Airworthiness Directives; Honeywell
International Inc. Air Data Pressure
Transducers

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Honeywell International Inc. air data
pressure transducers as installed on
various aircraft. This AD requires
various tests or checks of equipment
having certain air data pressure
transducers, and removal of equipment
if necessary. As an option to the tests or
checks, this AD allows removal of
affected equipment having certain air
data pressure transducers. This AD was
prompted by a report of a pressure
measurement error in the pressure
transducer used in various air data
systems, which translates into air data
parameter errors. We are issuing this AD
to detect and correct inaccuracies of the
pressure sensors, which could result in
altitude, computed airspeed, true
airspeed, and Mach computation errors.
These errors could reduce the ability of
the flightcrew to maintain the safe flight
of the aircraft and could result in
consequent loss of control of the
aircraft.

DATES: This AD is effective January 24,
2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of January 24, 2013.

We must receive comments on this
AD by February 25, 2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For Honeywell service information
identified in this AD, contact Honeywell
Aerospace, Technical Publications and
Distribution, M/S 2101-201, P.O. Box
52170, Phoenix, AZ 85072-2170;
telephone 602-365-5535; fax 602—365—
5577; Internet http://
www.honeywell.com. For Airbus service
information identified in this AD for
Model A330 series airplanes, contact
Airbus SAS—Airworthiness Office—
EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone
+33 5 61 93 36 96; fax +33 5 61 93 45
80; email airworthiness.A330—
A340@airbus.com; Internet http://
www.airbus.com. For Airbus service
information identified in this AD for
Model A318, A319, A320, and A321
series airplanes, contact Airbus,
Airworthiness Office—EAS, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Blake Higuchi, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 562—627-5315; fax: 562—-627—
5210; email: blake.higuchi@faa.gov.
SUPPLEMENTARY INFORMATION:
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Discussion

We received a report of a pressure
measurement error in the air data
pressure sensor used in various air data
systems, which translates into air data
parameter errors, possibly related to
sleeks (micro-scratches on the polished
glass tube pressure port) and the anodic
bond of the glass tube to the sensor die.
Errors in the pressure sensor
measurements could impact other
aircraft systems using the pressure
measurements. The primary concern is
the impact on the air data system and
the associated airspeed (Mach,
computed airspeed, and true airspeed)
and computations. This error in the
static pressure measurement will result
in a higher indicated altitude than the
actual altitude and a higher indicated
airspeed than actual airspeed. This error
in the pitot pressure sensor will result
in a lower indicated airspeed than
actual airspeed. The error in the
pressure sensor measurement is a result
of a leak within the pressure sensor’s
vacuum reference that is compared with
the actual applied pressure. This
condition, if not corrected, could reduce
the ability of the flightcrew to maintain
the safe flight of the aircraft and could
result in consequent loss of control of
the aircraft.

Relevant Service Information

We reviewed Honeywell Alert Service
Bulletin ADM/ADC/ADAHRS-34-A01,
dated November 6, 2012. This service
bulletin describes procedures for an
indicated altitude test of equipment
(i.e., air data modules (ADM), air data
computers, air data attitude heading
reference systems, and digital air data
computers) having certain air data
pressure transducers, repetitive pressure
sensor tests if necessary, and removal of
equipment if necessary. This service
bulletin also specifies optional actions,
including repetitive pitot-static
certification testing and removal of
equipment having certain air data
pressure transducers.

We have also reviewed Airbus Alert
Operators Transmission (AOT)
A34N001-12, including Appendices A
and B, dated November 15, 2012, for
Airbus Model A318/A319/A320/A321
series airplanes; and Airbus AOT
A34N001-12, including Appendices A
and B, dated November 15, 2012, for
Airbus Model A330 series airplanes.
These AOTs describe procedures for
doing a repetitive ADM check or a
functional test of the ADM accuracy,
and replacing the ADM if necessary.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

AD Requirements

This AD requires accomplishing the
actions specified in the service
information described previously,
except as discussed under “‘Differences
Between the AD and the Service
Information.” The AD also requires
sending the test or check results (both
pass and fail) to the FAA and
Honeywell.

Differences Between the AD and the
Service Information

The service information that follows
specifies certain corrective actions for
various conditions. However we differ
from these actions and conditions in
that this AD requires removing affected
equipment and returning the equipment
to Honeywell if those conditions are
found.

e Airbus Alert Operators
Transmission (AOT) A34N001-12,
including Appendices A and B, dated
November 15, 2012, for Airbus Model
A318/A319/A320/A321 series airplanes;
and Airbus AOT A34N001-12,
including Appendices A and B, dated
November 15, 2012, for Airbus Model
A330 series airplanes; specifies to
replace the ADM if the ADM check fails.

e Honeywell Service Bulletin ACM/
ADC/ADAHRS-34-A01, dated
November 6, 2012, specifies to refer to
“applicable procedures” if the indicated
altitude test exceeds 75 feet (23 meters).

e Honeywell Service Bulletin ACM/
ADC/ADAHRS-34-A01, dated
November 6, 2012, specifies to remove
the affected equipment if the pressure
test is greater than 0.70 millibar (mB).

In addition, the service information
that follows is missing corrective
actions for certain conditions; however,
this AD requires removing affected
equipment and returning the equipment
to Honeywell for those conditions that
are missing corrective actions.

e Airbus Alert Operators
Transmission (AOT) A34N001-12,
including Appendices A and B, dated
November 15, 2012, for Airbus Model
A318/A319/A320/A321 series airplanes;
and Airbus AOT A34N001-12,
including Appendices A and B, dated
November 15, 2012, for Airbus Model
A330 series airplanes; does not specify
any corrective action if the functional
test of the ADM accuracy fails.

e Honeywell Service Bulletin ACM/
ADC/ADAHRS-34-A01, dated

November 6, 2012, does not specify any
corrective action if the pitot static
certification test fails.

Interim Action

We consider this AD interim action.
The manufacturer is currently
developing a modification that will
address the unsafe condition identified
in this AD. Once this modification is
developed, approved, and available, we
might consider additional rulemaking.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because inaccuracies of the
pressure sensors could result in altitude,
computed airspeed, true airspeed, and
Mach computation errors. These errors
could reduce the ability of the
flightcrew to maintain the safe flight of
the aircraft and could result in
consequent loss of control of the
aircraft. Therefore, we find that notice
and opportunity for prior public
comment are impracticable and that
good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2012-1315 and Directorate
Identifier 2012-NM—-191-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 90
appliances installed on, but not limited
to, various aircraft of U.S. registry.

We estimate the following costs to
comply with this AD:
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ESTIMATED COSTS
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Indicated altitude test .........c.cccoeevveeiieinnnnen. 2 work-hours x $85 per hour = $170 $0 $170 | Up to $15,300.
Removal ......cccooceevininiiencne. 2 work-hours x $85 per hour = $170 0 170 | Up to $15,300.
Pitot static certification test .. 3 work-hours x $85 per hour = $255 0 255 | Up to $22,950.
ADM check or test .......ccoceecvreiieenereieeee 2 work-hours x $85 per hour = $170 0 170 | Up to $15,300.

We estimate the following costs to do
any necessary pressure sensor tests or
removals that would be required based

on the results of the tests or checks. We
have no way of determining the number

ON-CONDITION COSTS

of aircraft that might need these
pressure sensor tests or removals:

. Cost per
Action Labor cost Parts cost product

Pressure Sensor test .........ccccvieviniiiiniee e 2 work-hours x $85 per hour = $170 .......ccccevcerereeenne. $0 $170

REMOVAI ......ooiiieiiecee et 2 work-hours x $85 per hour = $170 ......cccoeevvereennnne 0 170

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-26-15 Honeywell International Inc.:
Amendment 39-17310; Docket No.
FAA-2012-1315; Directorate Identifier
2012-NM-191-AD.

(a) Effective Date
This AD is effective January 24, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to air data pressure
transducers, as installed in air data
computers (ADC), air data modules (ADM),
air data attitude heading reference systems
(ADAHRS), and digital air data computers
(DADC) having the part numbers and serial
numbers identified in Honeywell Alert
Service Bulletin ADM/ADC/ADAHRS-34—

A01, dated November 6, 2012. This appliance
is installed on, but not limited to, the aircraft
specified in paragraphs (c)(1) through (c)(11)
of this AD.

(1) Airbus Model A318-111, -112, -121,
and —122 airplanes; Model A319-111, -112,
-113,-114,-115,-131, =132, and —133
airplanes; Model A320-111, —211, —212,
—214,-231, -232, and —233 airplanes; Model
A321-111,-112,-131,-211,-212, 213,
—231, and —232 airplanes; Model A330-223F,
—243F, —201, —202, —203, —223, —243, —301,
-302, -303, -321, —322, -323, —341, —342,
and —343 airplanes; and Model A340-211,
-212,-213,-311, -312, -313, =541, and —642
airplanes.

(2) AGUSTA S.p.A. Model AW139
helicopters.

(3) Bell Helicopter Textron Canada Limited
Model 429 helicopters.

(4) The Boeing Company Model 767-200,
—300, —300F, and —400ER series airplanes;
and Model 777-200, —200LR, —300, —300ER,
and 777F series airplanes.

(5) Cessna Aircraft Company Model 560XL
(560 Excel and 560 XLS) airplanes.

(6) Dassault Aviation Model Mystere-
Falcon 900 airplanes and Model FALCON
2000 airplanes.

(7) Empresa Brasileira de Aeronautica S.A.
(Embraer) Model EMB-135B]J airplanes.

(8) Gulfstream Aerospace Corporation
Model GIV-X and GV-SP airplanes.

(9) Learjet Inc. Model 45 airplanes.

(10) Pilatus Aircraft LTD. Model PC-12/
47E airplanes.

(11) Viking Air Limited (Type Certificate
previously held by Bombardier Inc.; de
Havilland, Inc.) Model (Twin Otter) DHC—6—
400 airplanes.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 34, Navigation.

(e) Unsafe Condition

This AD was prompted by a report of a
pressure measurement error in the pressure
transducer used in various air data systems,
which translates into air data parameter
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errors. We are issuing this AD to detect and
correct inaccuracies of the pressure sensors,
which could result in altitude, computed
airspeed, true airspeed, and Mach
computation errors. These errors could
reduce the ability of the flightcrew to
maintain the safe flight of the aircraft and
could result in consequent loss of control of
the aircraft.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Actions

Within 30 days after the effective date of
this AD: Do the actions in either paragraph
(g)(1) or (g)(2) of this AD, except as provided
by paragraphs (h) and (i) of this AD.

(1) Remove the affected equipment (i.e.,
ADC, ADM, ADAHRS, and DADC), as
identified in paragraph (c) of this AD, and
return the equipment to Honeywell at the
applicable address specified in table 1 to
paragraphs (g)(1), (2)(2), (h)(1), (W)(2)(),
(i)(1)@), and (i)(2) of this AD. Before
continued operations, the operator must
ensure that all of the required equipment is
properly installed in the aircraft.

TABLE 1 TO PARAGRAPHS (g)(1), (9)(2), (h)(1), (h)(2)(i), (i)(1)(i), AND (i)(2) OF THIS AD—ADDRESSES FOR RETURNED

PARTS

For part numbers identified in—

Return parts to—

Tables 12 and 13 of Honeywell Service Bulletin ADM/ADC/ADAHRS-

34—-A01, dated November 6, 2012.

Tables 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 14 of Honeywell Service Bul-
letin ADM/ADC/ADAHRS-34-A01, dated November 6, 2012.

85027.

Honeywell Aerospace, 23500 West 105th Street, Olathe, KS 66061.

Honeywell Aerospace, 1850 West Rose Garden Lane, Phoenix, AZ

(2) Do a pitot-static certification test, and
repeat the test thereafter at intervals not to
exceed 30 days, in accordance with
paragraph 1.C.(4)(a)3 of Honeywell Alert
Service Bulletin ADM/ADC/ADAHRS-34—
A01, dated November 6, 2012. If any pitot-
static certification test fails, remove the
affected equipment (i.e., ADC, ADM,
ADAHRS, or DADC) and return the
equipment to Honeywell at the applicable
address specified in table 1 to paragraphs
(8)(1), (8)(2), ()(1), (h)(2)(1), (1)(1)(i), and (i)(2)
of this AD. Before continued operations, the
operator must ensure that all of the required
equipment is properly installed in the
aircraft.

(h) Optional Actions for Certain The Boeing
Company Airplanes, Gulfstream Aerospace
Corporation Airplanes, and PILATUS
AIRCRAFT LTD., Airplanes

For The Boeing Company Model 777-200,
—200LR, —300, —300ER, and 777F series
airplanes; Gulfstream Aerospace Corporation
Model GIV-X and GV-SP airplanes; and
PILATUS AIRCRAFT LTD., Model PC-12/
47E airplanes: In lieu of doing the actions
required by paragraph (g) of this AD, within
30 days after the effective date of this AD, do
an indicated altitude test, in accordance with
the Accomplishment Instructions of
Honeywell Alert Service Bulletin ADM/ADC/
ADAHRS-34-A01, dated November 6, 2012.

(1) If the indicated altitude exceeds 75 feet
(23 meters) from the current aircraft
elevation, before further flight, remove the
affected equipment (i.e., ADC, ADM,
ADAHRS, or DADC) and return the
equipment to Honeywell at the applicable
address specified in table 1 to paragraphs
(g)(1), (g)(2), (h)(1), (h)(2)(1), (i)(1)(i), and (i)(2)
of this AD. Before continued operations, the
operator must ensure that all of the required
equipment is properly installed in the
aircraft.

(2) If the indicated altitude is equal to or
less than 75 feet (23 meters) of the aircraft
elevation, before further flight, do a pressure
sensor test, in accordance with the
Accomplishment Instructions of Honeywell
Alert Service Bulletin ADM/ADC/ADAHRS—
34—-A01, dated November 6, 2012.

(i) If the pressure error is greater than 0.70
millibar (mB), before further flight, remove

the affected equipment (i.e., ADC, ADM,
ADAHRS, or DADC) and return the
equipment to Honeywell at the applicable
address specified in table 1 to paragraphs
(8)(1), (g)(2), (h)(1), (W)(2)(), ()(1)(i), and (i)(2)
of this AD. Before continued operations, the
operator must ensure that all of the required
equipment is properly installed in the
aircraft.

(ii) If the pressure error is greater than 0.50
mB, but less than or equal to 0.70 mB, repeat
the test within 30 days after the most recent
test.

(iii) If the pressure error is greater than or
equal to 0.25 mB, but less than or equal to
0.50 mB, repeat the test within 120 days after
the most recent test.

(i) Optional Actions for Certain Airbus
Airplanes

For Airbus Model A318, A319, A320, and
A321 airplanes having a manufacturer serial
number (MSN) and an ADM identified in
Appendix A of Airbus Alert Operators
Transmission (AOT) A34N001-12, including
Appendices A and B, dated November 15,
2012, for Airbus Model A318/A319/A320/
A321 series airplanes; and for Airbus Model
A330 series airplanes having an MSN and
ADM identified in Appendix A of Airbus
AOT A34N001-12, including Appendices A
and B, dated November 15, 2012, for Airbus
Model A330 series airplanes: In lieu of doing
the actions required by paragraph (g) of this
AD, within 30 days after the effective date of
this AD, do the actions specified in
paragraph (i)(1) or (i)(2) of this AD.

(1) Do an ADM check to determine the raw
pressure data values from integrated standby
instrument system (ISIS) and the affected
ADMs, in accordance with Appendix B, “Air
Data Module Check Procedure and Reporting
Table,” of Airbus AOT A34N001-12,
including Appendices A and B, dated
November 15, 2012, for Airbus Model A318/
A319/A320/A321 series airplanes; or Airbus
AOT A34N001-12, including Appendices A
and B, dated November 15, 2012, for Airbus
Model A330 series airplanes. These checks
must be performed by authorized
maintenance personnel.

(i) If “P_ISIS—P ADM” is greater than 22,
before further flight, remove the affected

ADM and return the ADM to Honeywell at
the applicable address specified in table 1 to
paragraphs (g)(1), (2)(2), (h)(1), (h)(2)(i),
(i)(1)@), and (i)(2) of this AD. Before
continued operations, the operator must
ensure that all of the required equipment is
properly installed in the aircraft.

(ii) If “P_ISIS—P_ADM” is greater than or
equal to 16, but equal to or less than 22,
within 30 days after the most recent check,
do the ADM check specified in paragraph
()(1) of this AD.

(iii) If “P_ISIS—P_ADM?" is less than 16,
within 120 days after the most recent check,
do the ADM check specified in paragraph
(1)(1) of this AD.

(2) Perform a functional test of the ADM
accuracy, in accordance with Airbus AOT
A34N001-12, including Appendices A and
B, dated November 15, 2012, for Airbus
Model A318/A319/A320/A321 series
airplanes; or Airbus AOT A34N001-12,
including Appendices A and B, dated
November 15, 2012, for Airbus Model A330
series airplanes. Repeat the test thereafter at
intervals not to exceed 30 days. If any test
fails, before further flight, remove the
affected ADM and return the ADM to
Honeywell at the applicable address
specified in table 1 to paragraphs (g)(1),
(g)(2), (h)(1), (h)(2)(1), (1)(1)({), and (i)(2) of
this AD. Before continued operations, the
operator must ensure that all of the required
equipment is properly installed in the
aircraft.

(j) Reporting

(1) For any airplane on which any test
specified in paragraph (h) of this AD has
been done: At the applicable time specified
in paragraph (j)(1)(i) or (j)(1)(ii) of this AD,
submit a report of the findings (both pass and
fail) of the test specified in paragraph (h) of
this AD to Honeywell by email
AeroTechSupport@honeywell.com or fax
602-365—1871. The report must include the
information specified in Appendix A of
Honeywell Alert Service Bulletin ADM/ADC/
ADAHRS-34-A01, dated November 6, 2012.

(i) If the test was done on or after the
effective date of this AD: Submit the report
within 15 days after the test.
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(ii) If the test was done before the effective
date of this AD: Submit the report within 15
days after the effective date of this AD.

(2) For any airplane on which any test
specified in paragraph (h) of this AD, or any
check specified in paragraph (i)(1) of this AD,
has been done: At the applicable time
specified in paragraph (j)(2)(i) or (j)(2)(ii) of
this AD, submit a report of the findings (both
pass and fail) of the test specified in
paragraph (h) of this AD; or the check
specified in paragraph (i)(1) of this AD; as
applicable; to the Manager, Los Angeles
Aircraft Certification Office (ACO), FAA,
3960 Paramount Boulevard, Lakewood, CA
90712-4137.

(i) If the test or check was done on or after
the effective date of this AD: Submit the
report within 15 days after the test or check.

(ii) If the test or check was done before the
effective date of this AD: Submit the report
within 15 days after the effective date of this
AD.

(3) For Airbus Model A318, A319, A320,
A321, A330-200 Freighter, A330-200, and
A330-300 series airplanes: At the applicable
time specified in paragraph (j)(3)(i) or
(j)(3)(ii) of this AD, submit a report of the
findings (both pass and fail) of the check
required by paragraph (i)(1) of this AD to
Honeywell by email
AeroTechSupport@honeywell.com or fax
602-365—1871. The report must include the
information specified in the reporting sheet
in Appendix B, “Air Data Module Check
Procedure and Reporting Table,” of Airbus
AOT A34N001-12, including Appendices A
and B, dated November 15, 2012, for Airbus
Model A318/A319/A320/A321 series
airplanes; or Airbus AOT A34N001-12,
including Appendices A and B, dated
November 15, 2012, for Airbus Model A330
series airplanes.

(i) If the check was done on or after the
effective date of this AD: Submit the report
within 15 days after the check.

(ii) If the check was done before the
effective date of this AD: Submit the report
within 15 days after the effective date of this
AD.

(k) Parts Installation Limitation

As of the effective date of this AD, no
person may install air data pressure
transducers in air data computers, air data
modules, air data attitude heading reference
systems, and digital air data computers,
having the part numbers and serial numbers
identified in Honeywell Alert Service
Bulletin ADM/ADC/ADAHRS-34-A01, dated
November 6, 2012, on any aircraft.

(1) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per

response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the manager of the ACO, send it
to the attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(n) Related Information

For more information about this AD,
contact Blake Higuchi, Aerospace Engineer,
Systems and Equipment Branch, ANM-130L,
FAA, Los Angeles ACO, 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 562—-627-5315; fax: 562-627-5210;
email: blake.higuchi@faa.gov.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Honeywell Alert Service Bulletin ADM/
ADC/ADAHRS-34-A01, dated November 6,
2012.

(ii) Airbus Alert Operators Transmission
(AOT) A34N001-12, including Appendices A
and B, dated November 15, 2012, for Airbus
Model A318/A319/A320/A321 series
airplanes.

(iii) Airbus AOT A34N001-12, including
Appendices A and B, dated November 15,
2012, for Airbus Model A330 series
airplanes.

(3) For Honeywell service information
identified in this AD, contact Honeywell
Aerospace, Technical Publications and
Distribution, M/S 2101-201, P.O. Box 52170,
Phoenix, AZ 85072-2170; telephone 602—
365-5535; fax 602—-365—5577; Internet http://
www.honeywell.com. For Airbus service
information identified in this AD for Model
A330 series airplanes, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France; telephone +33 5 61 93 36 96; fax +33
5 61 93 45 80; email airworthiness.A330-
A340@airbus.com; Internet http://
www.airbus.com. For Airbus service
information identified in this AD for Model
A318, A319, A320, and A321 series
airplanes, contact Airbus, Airworthiness

Office—EAS, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com; Internet
http://www.airbus.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
December 21, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-31587 Filed 1-8—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-0632; Directorate
Identifier 2011-SW-044—-AD; Amendment
39-17305; AD 2012-26-10]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Eurocopter France (Eurocopter) Model
SA-365N, SA—365N1, AS-365N2, AS
365 N3, EC 155B, EC155B1, SA-365C,
SA-365C1, SA-365C2, and SA-366G1
helicopters. This AD requires inspecting
portions of the main gearbox (MGB) for
the presence of sealing compound and
corrosion. This AD was prompted by
reports of corrosion on the main MGB
casing lower area between the two
servo-control anchoring fitting
attachment ribs. An investigation
determined that the corrosion was
associated with sealing compound on
the lower part of the fitting/casing
attachment. The actions in this AD are
intended to detect corrosion on the
MGB casing, which could lead to a
crack, failure of the MGB, and
subsequent loss of control of the
helicopter.

DATES: This AD is effective February 13,
2013.
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The Director of the Federal Register
approved the incorporation by reference
of certain documents listed in this AD
as of February 13, 2013.

ADDRESSES: For service information
identified in this AD, contact American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, Texas 75053—4005,
telephone (800) 232-0323, fax (972)
641-3710, or at http://
www.eurocopter.com. You may review
the referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, any
incorporated-by-reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Rao
Edupuganti, Aviation Safety Engineer,
Regulations and Policy Group,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—4389; email:
rao.edupaganti@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On June 18, 2012, at 77 FR 36220, the
Federal Register published our notice of
proposed rulemaking (NPRM), which
proposed to amend 14 CFR part 39 to
include an AD that would apply to
Eurocopter Model SA-365N, SA—
365N1, AS-365N2, AS 365 N3, EC
155B, EC155B1, SA-366G1, SA-365C,
SA-365C1, and SA-365C2 helicopters,
with an MGB installed. That NPRM
proposed to require inspecting the lower
parts of the MGB casing anchoring
fittings for sealing compound, and if
there is sealing compound on the lower
parts of the anchoring fittings, removing
the sealing compound and inspecting
the anchoring fittings for corrosion. If
there is corrosion, the NPRM proposed
repairing the affected area. If there is no
corrosion, the NPRM proposed applying
touch up protective treatment and
renewing any damaged sealing

compound bead in the lower part of the
anchoring fitting.

The proposed requirements were
intended to detect corrosion on the
MGB casing, which could lead to a
crack, failure of the MGB, and
subsequent loss of control of the
helicopter.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued AD No.: 2011-0127,
dated July 1, 2011 (AD No. 2011-0127),
which supersedes Directorate General
for Civil Aviation (DGAC France) AD F—-
2008-04, dated June 4, 2008, for the
Eurocopter Model EC 155 B, EC 155 B1,
SA 365 N, SA 365 N1, AS 365 N2, AS
365 N3, SA 366 G1, SA 365 C, SA 365
C1, SA 365 C2, and SA 365 C3
helicopters with a MGB, all part
numbers, that was delivered before
December 5, 2007, installed on
helicopters delivered before December
5, 2007, or overhauled or repaired
before September 30, 2008. EASA states
that in 2008, it received two reports of
atmospheric corrosion on the MGB
casing lower area of two helicopters
between the two servo-control
anchoring fitting attachment ribs. The
investigation showed that the corrosion
occurred in this area due to the presence
of “PR sealing compound” on the lower
part of the fitting/casing attachment.
The “PR sealing compound” may have
been applied incorrectly on some
helicopters due to a misinterpretation of
the Eurocopter documentation during
installation. EASA states that this
condition, if not corrected, could lead to
“crack initiation and crack growth in
the affected area of the casing,” which
could cause this area to fail and result
in loss of control of the helicopter.

Comments

We gave the public the opportunity to
participate in developing this AD, but
we did not receive any comments on the
NPRM (77 FR 36220, June 18, 2012).

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed, except we have removed the

words “with a main gearbox installed”
from the applicability paragraph
because that language is unnecessary.
This minor change is consistent with
the intent of the proposals in the NPRM
and will not increase the economic
burden on any operator nor increase the
scope of the AD.

Differences Between This AD and the
EASA AD

The EASA AD requires inspecting the
anchoring fittings for “PR sealing
compound”” within 15 flight hours,
while this AD requires inspecting
within 30 hours TIS. The EASA AD
applies to the Model SA-365C3, and
this AD does not include this model
because it does not have an FAA-issued
type certificate. This AD does not allow
the compliance times provided in
Appendix 1 of the EASA AD, since it is
desirable to accomplish any required
repairs before further flight.

Related Service Information

Eurocopter has issued one Emergency
Alert Service Bulletin (EASB), Revision
0, dated May 7, 2008, with five different
numbers. EASB No. 63.00.17 is for the
Model AS 365-series helicopters; EASB
No. 63.00.12 is for the military Model
AS 565-series helicopters, which are not
FAA type certificated; EASB No.
63A011 is for the Model EC 155-series
helicopters; EASB No. 65.03 is for the
Model SA 366-series helicopters; and
EASB No. 65.47 is for the Model SA
365-series helicopters and the non-FAA
type certificated Model SA 360-series
helicopters. The EASB specifies
inspecting for “PR sealing compound”
on the lower parts of the MGB
anchoring fittings, removing any ‘“PR
sealing compound,” and repairing any
corrosion. EASA classified this EASB as
mandatory and issued AD No. 2011-
0127 to ensure the continued
airworthiness of these helicopters.

Costs of Compliance

We estimate that this AD will affect
31 helicopters of U.S. Registry. We
estimate that operators may incur the
following costs in order to comply with
this AD. Inspecting the anchor fittings
for sealing compound and corrosion
will require about 0.5 work hour at an
average labor rate of $85 per hour, for
a cost per helicopter of about $43 and
a cost to the entire U.S. fleet of $1,318.
Removing any sealing compound and
repairing any corrosion damage will
require about 8 work hours at an average
labor rate of $85 per hour, for a cost per
helicopter of $680.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a ““significant regulatory
action”” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-26-10 Eurocopter France Helicopters:
Amendment 39-17305; Docket No.
FAA-2012-0632; Directorate Identifier
2011-SW-044-AD.

(a) Applicability

This AD applies to Eurocopter France

(Eurocopter) Model SA-365N, SA-365N1,

AS-365N2, AS 365 N3, EC 155B, EC155B1,

SA-366G1, SA-365C, SA-365C1, and SA—

365C2 helicopters, certificated in any
category.

(b) Unsafe Condition

This AD defines the unsafe condition as
corrosion on the main gearbox (MGB) casing
lower area between the servo-control
anchoring ribs, caused by sealing compound
on the lower part of the fitting/casing
attachment. This condition could result in a
crack, failure of the MGB, and subsequent
loss of control of the helicopter.

(c) Effective Date

This AD becomes effective February 13,
2013.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Within 30 hours time-in-service,
inspect the lower parts of the MGB servo-
control anchoring fittings (anchor fittings) for
sealing compound, referring to Figure 1 of
Eurocopter Emergency Alert Service Bulletin
No. 63.00.17 (for Models SA-365N, SA—
365N1, AS-365N2 and AS 365 N3); No.
63A011 (for Models EC 155B and EC155B1);
No. 65.03 (for Model SA-366G1); and No.
65.47 (for Models SA-365C, SA-365C1, and
SA-365C2), Revision 0, dated May 7, 2008
(EASB).

Note 1 to paragraph (e)(1): The Eurocopter
EASB is one document with multiple EASB
numbers, each applicable to different base
model Eurocopter helicopters.

(2) If there is sealing compound on the
lower part of an MGB anchor fitting, remove
the sealing compound and inspect for
corrosion in the lower area of the MGB
casing.

(i) If there is corrosion, before further
flight, repair the corrosion area.

(ii) If there is no corrosion, apply touch up
protective treatment, if required, and renew
the bead of any damaged sealing compound
in the upper part of the anchor fitting.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOC:s for this
AD. Send your proposal to: Rao Edupuganti,
Aviation Safety Engineer, Regulations and
Policy Group, Rotorcraft Directorate, FAA,

2601 Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—-4389; email:
rao.edupaganti@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

(1) Eurocopter Repair Sheet 365—-63—-36—08,
dated April 4, 2008, and Standard Practices
Manual (MTC) Work Cards 20.04.04,
20.04.05, and 20.05.01, which are not
incorporated by reference, contain additional
information regarding the subject of this AD
and in particular regarding the procedures for
corrosion repair, protective treatment touch-
up, and renewing the damaged sealing bead.
For service information identified in this AD,
contact American Eurocopter Corporation,
2701 Forum Drive, Grand Prairie, Texas
75053—4005, telephone (800) 2320323, fax
(972) 641-3710, or at http://
www.eurocopter.com. You may review a
copy of the service information at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

(2) The subject of this AD is addressed in
European Aviation Safety Agency AD No.
2011-0127, dated July 1, 2011.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6320: Main Rotor Gearbox.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Eurocopter Emergency Alert Service
Bulletin No. 63.00.17, Revision 0, dated May
7, 2008.

(ii) Eurocopter Emergency Alert Service
Bulletin No. 63A011, Revision 0, dated May
7, 2008.

(iii) Eurocopter Emergency Alert Service
Bulletin No. 65.03, Revision 0, dated May 7,
2008.

(iv) Eurocopter Emergency Alert Service
Bulletin No. 65.47, Revision 0, dated May 7,
2008.

Note 2 to paragraph (i)(2): Eurocopter
Emergency Alert Service Bulletin (ASB) Nos.
63.00.17, 63A011, 65.03, and 65.47, all
Revision 0, and all dated May 7, 2008 are co-
published as one document along with
Eurocopter Emergency ASB No. 63.00.12,
Revision 0, dated May 7, 2008, which is not
incorporated by reference in this AD.

(3) For Eurocopter service information
identified in this AD, contact American
Eurocopter Corporation, 2701 Forum Drive,
Grand Prairie, Texas 75053—4005, telephone
(800) 232—0323, fax (972) 641-3710, or at
http://www.eurocopter.com.
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(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on December
20, 2012.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2012-31682 Filed 1-8—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-1237; Airspace
Docket No. 08—AWA-5]

RIN 2120-AA66
Amendment to Class B Airspace;
Atlanta, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the
Atlanta, GA, Class B airspace area to
ensure the containment of large turbine-
powered aircraft operating to and from
the Hartsfield-Jackson Atlanta
International Airport (ATL). The FAA is
taking this action to enhance safety and
reduce the potential for midair collision
in the Atlanta, GA, terminal area.
DATES: Effective Date: 0901 UTC, March
7, 2013. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:

History

On February 3, 2012, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to modify the Atlanta, GA, Class B

airspace area (77 FR 5429). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal. A
total of 159 commenters responded to
the NPRM. The FAA considered all
comments received before making a
determination on this final rule.

Discussion of Comments

Of the 159 responses received, 135
concerned the airspace in the vicinity of
Dekalb-Peachtree Airport (PDK). All of
these commenters opposed the Class B
modification in the vicinity of PDK
contending that it would result in lower
flight paths for ATL arrivals, and PDK
arrivals and departures, thus leading to
various adverse impacts, such as:
increased noise, increased air pollution
and health problems, lower property
values, detrimental effect on local
businesses, decreased tax revenues due
to lower property value and decreased
commerce, inability to sell homes and
decreased quality of life.

The above perceived impacts appear
to be based on the belief that the Class
B change would lead to IFR flights
operating at lower altitudes than they do
today. This is incorrect. The Class B
modifications, including those in the
PDK area, are based on the need to
contain IFR aircraft that are now
operating below Class B airspace. It is
important to note that existing IFR
operating altitudes will not change.

Noise concerns were a recurring
theme in the PDK-related comments, in
that the main concern was that lowering
the floor of the Class B airspace would
allow more aircraft to fly lower over
residential areas. The vast majority of
the noise experienced by these residents
is caused by aircraft flying at or below
3,000 feet MSL during takeoff and/or
landing operations at the PDK airport.
Those aircraft will continue to fly at
those altitudes regardless of any changes
made in the Atlanta Class B airspace. In
addition, an FAA study done in
response to comments at the Informal
Airspace Meetings, held in 2010, shows
that almost 98 percent of the aircraft
that fly in the vicinity of PDK are
already operating below 5,000 feet MSL.
Therefore, lowering the floor of the
Class B airspace will not have an
appreciable effect on the amount of
noise experienced by the residents in
neighborhoods surrounding PDK.

Further, the FAA is not changing air
traffic procedures. Where IFR aircraft fly
today is where they will continue to fly
after implementation of the Class B
modification. This rule addresses the
issue that these aircraft are currently
operating at altitudes that are below the
floor of the existing Class B airspace. In

order to minimize the potential for
midair collisions in the Atlanta terminal
area, FAA directives require that large
turbine powered aircraft arriving at and
departing from the primary airport (in
this case, ATL) be contained within
Class B airspace. Since the routes and
altitudes that ATL IFR arrivals and
departures are currently flying will not
change, there will not be an increase of
over-flights or noise from what residents
in the PDK area are already
experiencing today. Aircraft operating to
and from Hartsfield will not begin flying
lower over residential areas near PDK
Airport due to lowering the Class B
floor.

The commenters also contend that the
Class B changes would increase IFR
delays for PDK departures and arrivals,
resulting in wasted fuel and increased
operating costs as well as causing PDK
IFR arrivals to circle over the
neighborhoods while waiting to land.

The FAA does not agree. Today, PDK
IFR departures are initially cleared to
climb to the highest available altitude,
typically 5,000 feet MSL, but sometimes
lower based on other traffic. These
aircraft climb at their normal rate until
reaching their assigned altitude, so even
if an aircraft is cleared to 4,000 feet
instead of 5,000 feet, its initial rate of
climb would be the same and there
would be no increased impact on the
ground that might be caused by a slower
climb rate. Lowering the floor of the
Class B in the vicinity of PDK will not
alter this practice, since 5,000 feet will
continue to be assigned by the satellite
controller. PDK IFR arrivals operate on
final approach at minimum altitudes
that are based on obstacle clearance
criteria and descent profiles defined by
instrument procedure design standards.
These IFR procedure altitudes cannot be
lowered. Additionally, the established
VFR traffic patterns at the satellite
airports are not changing due to this
rule.

ATL arrivals currently fly in the PDK
area at 6,000 feet today and they will
continue to operate at that altitude after
the Class B change. The purpose of
lowering the floor to 5,000 feet in the
PDK area is to contain, within Class B
airspace, the ATL departures that are
now flying at 5,000 feet underneath the
arrivals. Since arrivals and departures at
both ATL and PDK will continue to
operate at the same altitudes as they do
today, none of the above listed impacts
would occur as a result of the Class B
airspace modification.

However, in view of the large number
of comments received, and the Ad Hoc
Committee recommendation concerning
the Class B changes near PDK, we
explored the possibility of modifying
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the Class B airspace design in that area.
We determined that we can move the
proposed north boundary of the 5000
foot area (Area F) to the south of PDK,
and move the proposed boundary of the
6000 foot area (Area J—located
northeast of PDK) to the east by 2 miles.
This design change will lower the Class
B floor over PDK from the current 8,000
feet to 7,000 feet instead of 5,000 feet as
proposed in the NPRM. We believe that
this accommodation will not
compromise safety. The reduced size of
the 5,000 foot area will still contain ATL
departures operating beneath the
arrivals as well as provide a higher Class
B floor above PDK.

In addition to the PDK comments
discussed above, 24 commenters stated
that lowering the floor of the Class B
airspace would cause increased IFR
departure delays out of both Fulton
County Airport-Brown Field (FTY) and
PDK.

The FAA does not agree. The
existence of Class B airspace has no
impact on IFR delays from these
airports. The determining factors for IFR
delays are normally traffic volume and
weather. Traffic volume delays exist
today from time to time. Lowering the
floor of the Class B airspace does not
equate to an increase in traffic volume.
The traffic that flows through the
affected airspace is already there—the
only difference is that the aircraft that
are currently operating below Class B
airspace will now be contained within
the Class B airspace, which increases
the margin of safety. There is also an
incorrect perception that IFR aircraft
departing satellite airports are kept out
of the Class B. This is not true. With the
modified Class B, aircraft departing
satellite airports will be worked within
Class B airspace more frequently. For
example, a turbojet aircraft departing
Runway 8 at FTY, going eastbound, is
normally assigned 5,000 feet MSL
shortly after take-off. Today, that aircraft
is outside Class B airspace. With the
modified Class B floor, that same
aircraft will still be assigned 5,000 feet
MSL but will now be contained within
Class B airspace.

Many commenters asserted that there
would be a decrease in safety margins
for flights due to compression of VFR
traffic into less airspace beneath the
new Class B floors. Considering terrain
and obstacles in the area, the
commenters stated that there could be a
higher risk of collision and less time for
pilots to react to an in-flight emergency.
The commenters argued that
compressing a significant amount of
traffic into an even smaller amount of
airspace would cause safety concerns
and inefficient operation of aircraft. In

addition, the commenters contend that
the lower floors could create unsafe
operating conditions for pilots transiting
above the Class D airspace areas that
underlie the new Class B floor.

The FAA acknowledges that pilots
electing to fly below the floor of Class
B airspace may be compressed.
However, the lower floors are necessary
to segregate those aircraft operations
from the large turbine-powered aircraft
arriving and departing ATL. The Atlanta
terminal area encompasses not only the
world’s busiest airport (with over
920,000 airport operations in CY 2011),
but also PDK & FTY airports in close
proximity, with their combined airport
operations total that exceeded 212,000
in CY 2011. Plus, numerous other
airports are situated in and around the
Atlanta terminal area. These factors
create a complex, high density airspace
environment containing a highly diverse
mix of aircraft types and aviation
activities. Currently, large turbine-
powered aircraft and VFR aircraft are
flying simultaneously in the same
airspace. It is essential to segregate the
ATL traffic from nonparticipating
aircraft that may not be in
communication with ATC.
Consequently, some nonparticipating
VFR aircraft may have to fly further, or
at different altitudes, in order to remain
clear of the modified Class B.
Ultimately, it is the pilot’s responsibility
to evaluate all factors that could affect
a planned flight and determine the
safest course of action whether it is
circumnavigating the Class B, flying
beneath the area, utilizing a charted
VFR flyway, or requesting Class B
clearance from Atlanta TRACON.

One commenter stated that the new
6,000 foot floor in the southern portion
of the Class B is not prudent for safe
operation of small airplanes in the area.
The commenter said less maneuvering
room would be available for avoiding
obstructions, clouds and turbulence,
and for training activities such as
practice stalls.

It is a pilot responsibility to determine
if there is enough altitude/airspace
available to conduct training
maneuvers. If a pilot believes that there
is not enough airspace to conduct a
particular maneuver, it is his/her
responsibility to conduct the operation
in appropriate airspace. The FAA finds
that the new 6,000-floor still provides
sufficient space for safe operations in
this area. While this may result in some
inconvenience to non-participating
aircraft operating outside/under the
Class B airspace, it is necessary to
ensure the safety of the system overall.

Another commenter stated that lower
Class B floors are not necessary because

airlines prefer to stay high and perform
idle descents. This commenter
discussed arrivals only, even though
many of the Class B floors are being
lowered due to the requirement to
contain ATL departures within the Class
B airspace.

Another commenter claimed that the
FAA did not adopt any suggestions from
the Ad hoc Committee and did not
consider the Committee’s proposed
alternative design.

The FAA does not agree. The FAA
fully considered the Ad Hoc
Committee’s recommendations and
alternative design. In fact, a number of
Committee suggestions were
incorporated, such as removing
Covington Municipal Airport (9A1)
from beneath the proposed Class B;
eliminating the existing and proposed
“wings” at the four corners of the Class
B; and developing T-routes and VFR
reporting points at key points around
the Class B to aid VFR navigation. The
NPRM also explained specific reasons
why the Committee’s alternative design
could not be adopted, including that the
alternative design did not ensure the
containment of large turbine powered
aircraft in certain sections and/or would
require changing ATC procedures to fit
the proposal instead of amending the
airspace to fit the procedures.

Another commenter said that,
although the NPRM mentioned the
possibility of new T-routes and VFR
flyways, the FAA has done no work on
defining them. Additionally the
commenter related that obtaining
clearance through the Class B is the
exception and not the rule.

With regard to T-Routes, the FAA is
currently designing T-Routes in the ATL
terminal area. The effective date of the
T-Routes will coincide with the
implementation of procedural changes
that are currently being developed as
part of the Atlanta Metroplex Project. As
noted in the NPRM, the FAA will
establish additional VFR reporting
points and VFR waypoints that will be
depicted on the Atlanta Terminal Area
Chart. With regard to clearance into or
through the Atlanta Class B airspace, the
commenter is correct; clearance into or
through the Class B airspace is the
exception and not the rule. This is due
to the traffic volume surrounding the
world’s busiest airport. However, it
remains the policy of Atlanta TRACON
to authorize aircraft to transition
through the Class B airspace to the
maximum extent practical based on
operational demands.

Some commenters stated that the
Class B floors to the north and south do
not need to be lowered at all, and that
the FAA instead should consider having
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jet traffic intercept the glideslope at a
higher altitude. The commenters
contend that this would be more fuel
efficient and would lower the noise
impact since the traffic would be higher
and that aircraft excluded from the Class
B would not be as compressed into the
small remaining airspace.

The FAA does not agree. With regard
to intercepting the glide slope at a
higher altitude, the comments do not
account for the fact that ATL conducts
simultaneous triple ILS approaches. As
described in the NPRM, this procedure
requires that aircraft being turned onto
parallel final approach courses be
separated by 3 miles longitudinally, or
1,000 feet vertically until they are
established on the final approach
course. As a result, lower floors to the
north and south of ATL are required to
provide Class B airspace to contain
those operations. That, combined with
the 3-degree ILS glideslope, results in a
long, low final approach course. For
aircraft to intercept the glideslope
higher than they do today (e.g., 7,000
feet on the center final) would force the
Class B to be even bigger, the finals to
be longer, and extend the pattern
outside of the service volume of the ILS
NAVAID. Additionally, ATL utilizes
triple departure procedures which
further add to the need for modifying
the Class B airspace. It should be noted
that ATL is not unique in this regard.
Other locations conducting
simultaneous triple ILS approaches,
such as Chicago O’Hare International
and Charlotte/Douglas International,
have similar Class B airspace
considerations.

Several commenters criticized the
modified Class B design contending that
it can only be identified with an RNAV-
quality mapping device. They argue that
this is not practical in pleasure aircraft
and would require the purchase of
additional equipment. Furthermore,
they state that the lateral limits of the
airspace are best defined by radials and
distances unless landmarks clearly
visible in both daylight and darkness
can be used.

The FAA does not agree that the rule
requires the purchase of additional
equipment. Some boundaries in the
ATL Class B design are not based on
NAVAID radials and distances.
Although that is the preferred method,
it was found that to define all
boundaries based on NAVAID
references, and still achieve the required
containment of ATL operations, it
would be necessary to move the new
boundaries in such a way that the Class
B airspace would be expanded beyond
FAA requirements and the Class B
would be larger than that defined in this

rule. This would impact
nonparticipating aircraft to an
unnecessary degree. Therefore,
identifying the new boundaries cannot
always be accomplished solely with
reference to conventional navigation
instruments. A variety of means may be
required including VORTAC, RNAV
and/or by visual reference using the
sectional chart or TAC depictions. This
situation is not unique. There are other
Class B airspace areas and many
military special use airspace areas
depicted on sectional charts that are not
defined by NAVAID radials, and where
pilots must avoid the airspace or receive
clearance for entry. As noted in the
NPRM, the FAA is establishing new
VFR reporting points and waypoints to
assist VFR pilot navigation in the
Atlanta terminal area. These points will
be located over areas that can be easily
identified visually. The FAA is also
establishing VFR routes that can be used
to circumnavigate the Class B airspace
when necessary. The VFR Flyway
Planning Chart, on the back of the
Atlanta Terminal Area Chart, will be
updated to reflect these new features. In
addition, the FAA has recently
introduced a new product called “VFR
Class B Enhancement Graphics.” The
new graphics show the geographic
coordinates of each Class B boundary
intersection, as well as a NAVAID
radial/DME fix for each point and the
length (in nautical miles) of each
straight-line Class B boundary segment.
The new graphics are designed to
increase safety and aid pilots in gaining
situational awareness within or around
the Class B area. A graphic will be
produced depicting the modified
Atlanta Class B airspace to coincide
with the effective date of the Class B
changes. This will provide pilots a way
to use the ATL VORTAC to identify the
Class B boundaries. Therefore, it is not
necessary for pilots to purchase
additional equipment in order to
navigate around the Atlanta Class B
airspace area.

A commenter stated that the Class B
changes will not save airline fuel. Since
airlines favor longer, idle power
descents and uninterrupted climbs to
more fuel efficient altitudes, lowering
the Class B floors only gives more
opportunity for unwanted level
segments.

The FAA does not agree. The Atlanta
Class B is designed to accommodate
both arriving and departing aircraft
operations. Some Class B airspace floors
are designed to contain ATL departures,
including those aircraft that do not have
a sufficient climb rate capability to
remain within the existing Class B
airspace during departure. Although

these aircraft may be cleared for an
unrestricted climb, their limited climb
capability is insufficient to remain
within the rising Class B floors of the
current airspace configuration.

A commenter contended that the
addition of the fifth runway and new
RNAYV procedures at ATL have
decreased the need for expanded Class
B airspace. The commenter asserted that
the fifth runway has been open since
2006 with excellent results in the
existing Class B and the new RNAV
procedures at ATL actually increase
navigational accuracy and require less
airspace, not more.

The current Class B airspace is not
adequate. Atlanta TRACON has
documented hundreds of aircraft that
exit the existing Class B airspace on a
daily basis. Simulations have been run
to validate the proposed Class B
airspace design and virtually every
aircraft that exited the existing Class B
airspace would have been contained
within the new Class B airspace design.

Several commenters stated that the
ATL Class B should not be changed
based on the reason specified in the
NPRM that air traffic controller
workload is increased because they are
required to notify aircraft leaving the
Class B when they exit, and again, when
they reenter the airspace. The
commenters said that this requirement
is obsolete and should be eliminated
rather than changing the Class B
airspace to reduce the workload.

FAA orders require large turbine-
powered aircraft to be retained within
Class B airspace to the maximum extent
possible. Containment of these aircraft
within Class B airspace is a major item
of interest of the FAA’s Office of
Aviation Safety Oversight. The main
reason for this rulemaking action is not
the advisory to aircraft that they are
leaving or re-entering the Class B, but
rather that aircraft cannot routinely be
contained within the existing Class B
airspace due to the existing airspace
design. This is a safety issue, and the
fundamental reason for the change. The
Class B modifications will have the
added benefit of reducing controller
workload because the need to issue such
advisories will be significantly reduced.
This will allow controllers to devote
attention to aircraft separation
responsibilities.

One commenter suggested that the
FAA publish “ATC climb rates,” in
addition to the minimum rate required
for obstacle clearance for heavy aircraft
departures during summertime
operations that are unable to climb into
the existing Class B. Pilots would
understand that if they can meet the
obstacle rate, but not the ATC rate, they
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may notify ATC prior to takeoff and
request relief. This would reduce the
number of aircraft inadvertently outside
the Class B while giving ATC sufficient
time to anticipate when those situations
might occur.

Atlanta TRACON researched the
possibility of implementing published
“ATC climb rates.” Unfortunately, the
current criteria for the development of
Area Navigation Standard Instrument
Departures (RNAV SIDs) does not allow
a procedure to be designed that would
retain all departing aircraft within the
existing Class B airspace on their
current routes. Also, this would not
satisfy the requirement to contain
aircraft within Class B airspace to the
maximum extent.

Another commented that lower floors
to the north and south of ATL do not
improve satellite airport safety.

The FAA does not agree. The
justification for lowering the Class B
floors is to contain all existing large
turbine-powered aircraft departing from
and arriving at the primary airport
(ATL) within the Class B airspace. This
enhances the safety of satellite airport
operations by segregating the large
turbine-powered aircraft from other
aircraft that are not in communication
with ATC.

A commenter questioned the rationale
in the NPRM regarding the need to keep
all Missed Approach Procedures (MAP)
within Class B. The commenter said it
is well known that ATC rarely uses the
published MAP, and instead controllers
offer vectors or alternate instructions;
the charted MAP is for emergencies or
loss of communications purposes. The
commenter said that normally aircraft
conducting a missed approach would be
directed to remain within Class B and
the use of the published MAP is
extremely rare. The commenter objected
to a major airspace change for such
infrequent occurrences.

The FAA disagrees. The commenter
interpreted statements in the NPRM
concerning MAP as meaning only the
published MAPs. Although the
published MAPs are also a concern, the
aircraft that are vectored following a
missed approach must remain at 3,000
feet south of the airport. This is required
procedurally to vertically separate
missed approach aircraft off of runways
10/28 from aircraft missing approach off
runways 9R/27L that are climbing to
4,000 feet on the same tracks. This
procedure has been in place since the
fifth runway opened at ATL in May
2006, and causes aircraft to exit the
existing Class B airspace configuration.
Climbing aircraft higher is not an option
due to the corridor over the top of the
Atlanta Airport that serves general

aviation satellite airport departures and
arrivals at 5,000 and 6,000 feet.

One commenter objected to the Class
B change for cost reasons. The
commenter stated that the current
airspace has served well since 2006 and
increased efficiency has been gained
since then with GPS and RNAV
procedures. Considering the vast
number of products that would need
updating, the commenter said this
project should be abandoned.

The problems with the Class B
configuration since 2006 were
addressed in a previous comment.
Regarding the costs of updating various
products to reflect the airspace changes,
FAA charts and related aeronautical
products are continually updated to
reflect current aeronautical, terrain and
other information. Charts and other
products are published on a regular
cycle to accommodate these changes. As
an example, new editions of the VFR
Terminal Area Charts are published
twice a year. An average of 100 chart
changes are incorporated in each new
edition. These changes are considered
part of the ordinary cost of chart
revision, and therefore, the FAA will
not incur any additional costs due to the
Class B changes.

A commenter alleged that there is no
need to modify the airspace in Atlanta
because there are no current conflicts
between commercial carriers and
private flights and that changing the
airspace would only impact private
flights, making access into and out of
the ATL Class B more difficult.

The commenter is incorrect regarding
the mix of aircraft in the Atlanta
terminal area. There are sections where
Atlanta IFR large turbine-powered
aircraft and nonparticipating VFR
aircraft share the same airspace.
However, incidents between these IFR
and VFR aircraft do not occur because
controllers routinely take action to
prevent them. The Class B modification
is required to provide Class B
containment to ensure that those
operations continue to be safe without
the need for controller intervention.
Regarding the comment that the change
will make access to the Class B more
difficult, the FAA agrees that access to
the Atlanta Class B airspace is limited.
However, such access is based on the
traffic situation. The overall size of the
Class B airspace is being reduced from
a maximum of 42 miles down to 30
miles which frees up many cubic miles
of airspace and converts it from Class B
to Class E airspace. There is no
permission needed from ATC to operate
in Class E airspace. As discussed above,
the FAA is taking a number of steps to

enhance VFR navigation in the ATL
terminal area.

A few commenters stated that
modifying the Class B would not
improve the flow of traffic into ATL, but
would have the effect of “compacting”
general aviation aircraft into lower
altitudes.

The commenters are correct, changing
the Class B airspace will not, in and of
itself, improve the traffic flows into
Atlanta, but it will ensure that current
traffic flows are contained within the
Class B airspace. The purpose of this
change is not specifically to improve
traffic flow, but to ensure safety in the
Atlanta terminal area. The issue of
compression of VFR traffic is addressed
previously.

Two pilots that fly IFR in the Atlanta
area were concerned about the amount
of time they are held below the present
Class B airspace, resulting in
inefficiency and added fuel costs.

IFR flights are restricted to lower
altitudes when necessary to ensure
separation from other traffic, not
because of the Class B airspace. The
initial altitudes assigned IFR aircraft
departing the satellite airports around
Atlanta will not change due to this Class
B change. Efforts are underway as part
of the Atlanta Metroplex Project to find
ways of climbing satellite jet departures
to higher altitudes as soon as possible.
Class B airspace will not affect that on-
going project.

A commenter said there is no need to
expand the Class B airspace because the
construction of the fifth runway at ATL,
along with the decreased traffic count in
recent years, has reduced the need for
additional airspace.

The FAA does not agree. Regarding
the addition of the fifth runway, the
commenter did not consider the fact
that ATL conducts simultaneous triple
ILS approaches. As described in an
earlier response (see above), this
procedure requires that aircraft being
turned onto parallel final approach
courses be separated by 3 miles
longitudinally, or 1,000 feet vertically
until they are established on the final
approach course. This is one of several
reasons for modifying the Class B
airspace. Regarding the decreased traffic
count, the commenter is correct that
ATL’s traffic count has decreased since
2008 (as has traffic system-wide)
reflecting the general U.S. economic
downturn. However, ATL’s traffic
figures are still 3 times more than the
threshold required qualifying for Class B
airspace. In addition, the latest
validated passenger enplanements for
ATL (CY 2011) are more than 8 times
the threshold requirement for Class B
airspace and reflect nearly a 3 percent
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rise from the previous year. As the
economy improves, Atlanta traffic
volume is expected to increase to
exceed the 2008 level. Even at the
current volume, containment of Atlanta
traffic is the issue that needs to be
addressed for safety reasons.

A commenter supported the FAA’s
plan to establish VFR waypoints, VFR
reporting points, VFR routes, and RNAV
T-Routes for transitioning through or
around the Class B airspace, but is
concerned that these would not be in
place and charted when the airspace
changes become effective. This
commenter also suggested that the FAA
develop specific VFR arrival and
departure routes for PDK.

The FAA will publish the above-
mentioned VFR points concurrent with
the publication of the new Class B
charts. The RNAV T-routes will be
published once they have been
developed and implemented through a
separate rulemaking action. Regarding
PDK VFR routes, the FAA is developing
suggested VFR flyways to be published
on the Atlanta Terminal Area Chart.

Several commenters argued that the
12,500-foot MSL ceiling of ATL Class B
area is unnecessarily high and prevents
unpressurized VFR aircraft from
transitioning the area at higher altitudes.
They cited examples where most other
Class B locations have ceilings at or
below 10,000 feet MSL.

Although other locations have Class B
ceilings lower than ATL, all Class B
airspace dimensions are individually
tailored to meet site-specific
requirements. The 12,500 foot Class B
ceiling encompasses ATL’s transition
altitudes. Within this airspace, jet
aircraft departing ATL are initially
climbed to 10,000 feet; while jet aircraft
arriving ATL are initially descended to
12,000 feet. Within 30 miles of the ATL
airport is where all of these aircraft
transition between 10,000 and 12,000
feet. The arrivals begin their descent to
land and, once the departures are clear
of the arrivals, the departures begin
climbing to cruise altitude. Having VFR
aircraft that are not in communication
with ATC operating in this airspace
reduces the margin of safety in the high
volume airspace surrounding the
world’s busiest airport. The current
12,500 foot ceiling has been in existence
since 1975 and has provided an
excellent safety record. This ceiling
provides adequate protection to arrivals
and departures as they transition to and
from the en route structure. For those
reasons, the FAA did not propose a
change to the existing Class B airspace
ceiling.

Lastly, a commenter submitted an
alternative Class B diagram for the FAA

to consider that proposed a different
altitude structure than was contained in
the NPRM. The suggested Class B floors
were the same as the FAA’s proposal in
areas A through E, but were
significantly higher in the other areas to
the north and south of ATL. In addition,
a 10,000 foot MSL ceiling was suggested
to replace the existing 12,500-foot
ceiling.

The FAA reviewed the proposal but
did not adopt it because it does not meet
the requirements to contain all of ATL’s
existing arrival and departure flows
within Class B airspace as required by
FAA directives. Many aircraft do not
have a sufficient climb capability to
remain within the Class B floors
suggested in the commenter’s proposal.

Differences From the NPRM

The descriptions of subareas F, I and
J have been modified from that
proposed in the NPRM. In light of
public and Ad Hoc Committee inputs,
the FAA reevaluated the Class B design
in the vicinity of PDK and determined
that the proposed 5,000-foot Class B
floor airspace over PDK could be raised
to 7,000 feet. This is accomplished by
moving the northern boundary of Area
F, and the southern boundary of Area I,
to the south of PDK; and by moving the
west boundary of the section of Area J
(that lies northeast of PDK) to the east
by two miles. The revised subarea
descriptions are listed in the “Adoption
of the Amendment” section, below.
Additionally, a correction of one second
of longitude is made to the Hartsfield-
Jackson Atlanta International Airport
reference point to reflect the latest FAA
database values.

The Rule

The FAA is amending Title 14 of the
Code of Federal Regulations (14 CFR)
part 71 to modify the Atlanta, GA, Class
B airspace area. This action (depicted on
the attached chart) reduces the overall
lateral boundaries of the airspace and
expands the vertical boundaries by
lowering the floors of some subareas.
These modifications are necessary to
provide the additional Class B airspace
needed to contain large turbine-powered
aircraft operating to and from ATL. The
modifications to the ATL Class B
airspace area are summarized below.
The following areas extend upward
from the specified altitudes to 12,500
feet MSL:

Area A. Area A is the surface area that
extends from the ground up to 12,500
feet MSL. The FAA is not making any
changes to Area A.

Area B. The revised area consists of
that airspace extending upward from
2,500 feet MSL east and west of the

Atlanta airport. It combines two existing
subareas, B and C. The existing area B
consists of a small segment of airspace,
east of the ATL airport that extends
upward from 2,100 feet MSL between
the 7- and 9-NM radii of the Atlanta
VORTAC. The existing Area C includes
that airspace extending upward from
2,500 feet MSL, east and west of Atlanta
airport between the 7- and 12-NM radii
of the Atlanta VORTAC. With this
change, the existing 2,100-foot floor of
Class B airspace is eliminated.

Area C. The area is redefined to
include that airspace that extends
upward from 3,000 feet MSL (as
described above, the existing Area C
extends upward from 2,500 feet MSL).
The new Area C lowers the existing
floor of Class B airspace from 3,500 feet
MSL to 3,000 feet MSL. Currently, Area
D includes the airspace extending
upward from 3,500 feet MSL. With this
change, most of the airspace now in
Area D is incorporated into the new
Area C (with the lower 3,000-foot floor).

Area D. This area consists of that
airspace extending upward from 3,500
feet MSL. However, it is significantly
reduced in size due to the modification
of Area G, described above. The revised
Area D includes only that airspace
bounded on the south by a line 4 miles
north of and parallel to the Runway
08L/26R localizer course, and on the
north by a line 8 miles north of and
parallel to the above mentioned
localizer courses. The revised Area D is
bounded on the west by long. 84°51'38”
W., and on the east by long. 84°00°32”
W.

Area E. This area continues to include
the airspace extending upward from
4,000 feet MSL, but it is modified by
incorporating a small segment of Class
B airspace south of ATL that currently
extends upward from 6,000 feet MSL. In
addition, Area E incorporates the two
segments, currently extending upward
from 5,000 feet MSL that were added by
the October 2006 rule as discussed in
the NPRM.

Area F. Area F consists of that
airspace extending upward from 5,000
feet MSL. The area currently is
composed of four small segments, one
southwest of ATL, one southeast of
ATL, and the two segments east and
west of ATL that were designated in the
October 2006 rule. These four areas
would be removed from Area F and
incorporated into other subareas with
lower floors. The modified Area F is
located north of ATL within the area
bounded on the south by a line 8 miles
north of and parallel to the Runway
08L/26R localizer courses, and on the
north by a line 12 miles north of and
parallel to the above mentioned
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localizer courses. On the east and west,
Area F is bounded by long. 83°54'04”
W.; and long. 84°57°41” W.,
respectively. The effect of this change is
to lower the floor of Class B airspace
from 6,000 feet MSL to 5,000 feet MSL
in the described area.

Area G. Area G contains that airspace
extending upward from 6,000 feet MSL.
Currently, Area G consists of airspace
north of ATL, which is largely
incorporated into the revised Area F.
The revised Area G consists of the
airspace bounded approximately
between the Atlanta VORTAC 30 NM
radius on the south, and a line 12 miles
south of and parallel to the Runway 10/
28 localizer courses.

Area H. This area consists of two
airspace segments that extend upward
from 5,000 feet MSL, one located
southwest and one located southeast of
ATL. The Area H segments are bounded
on the north by a line 12 miles south of
and parallel to the Runway 10/28
localizer courses and on the south by
the 30 NM radius of the Atlanta
VORTAG, excluding the airspace within
Area G as described above.

Area I. Area I is redefined to consist
of the airspace extending upward from
7,000 feet MSL north of ATL. The
revised Area I is bounded on the north
side by the 30 NM radius of the Atlanta
VORTACG; on the south by a line 12 NM
north of and parallel to the Runway
08L/26R localizer courses; on the east
by a line drawn from lat. 33°50'59” N.,
long. 84°16’38” W., direct to lat.
34°04'20” N, long. 84°09'24” W.; and on
the west by a line from lat. 33°50’59” N.,
long. 84°34’14” W. direct to lat.
34°01'40” N, long. 84°47’55” W. This
change would lower the floor of Class B
airspace from 8,000 feet MSL to 7,000
feet MSL in the defined area.

Area J. Area ] is a new subarea to
describe that airspace extending upward
from 6,000 feet MSL in two segments,
one northwest and one northeast, of
ATL. One segment abuts the west side
of Area I and the other segment abuts
the east side of Area I. The two
segments also abut the northern
boundary of Area F, with the 30 NM
radius of the Atlanta VORTAC defining
their northern edges. Area J lowers part
of the Class B airspace floor from 8,000
feet MSL to 6,000 feet MSL in the
northwest and northeast sections of the
area.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”

paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. We
have determined that there is no new
information collection requirement
associated with this rule.

Regulatory Evaluation Summary

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 directs that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—-39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this final rule. The reasoning for this
determination follows:

This action modifies the Atlanta, GA,
Class B airspace area to ensure the

containment of aircraft within Class B
airspace, reduce controller workload
and enhance safety in the Atlanta, GA,
terminal area. It lowers the Class B
airspace in some sections to encompass
existing IFR traffic. Lowering the floor
of the Class B airspace will increase
safety by segregating large turbine-
powered aircraft from aircraft that may
not be in contact with ATC. It also
increases safety and reduces air traffic
controller workload by reducing the
number of radio communications that
air traffic controllers must use to inform
IFR aircraft when they are leaving and
re-entering Class B airspace. This
reduces the amount of distraction that
air traffic controllers face in issuing
these communications and frees radio
time for more important control
instructions. IFR traffic will not be
rerouted as a result of this proposal.

The change may cause some VFR
pilots to have to choose between flying
lower, circumnavigating the area, or
requesting Class B service from A80 to
transition the area. This has the
potential of increasing costs to VFR
pilots if the alternative routes are longer,
take more time and burn more fuel. The
FAA believes, however, that there will
be minimal impact to VFR aircraft
operating where the Class B floor will be
lowered. Commenters did not offer
specific comments on increased fuel
consumption for VFR flights if the pilot
of these flights chose alternative routes.
An FAA sampling of VFR traffic found
that 98 percent of 7123 VFR flights were
already operating below the 5,000-foot
floor proposed in the NPRM. Since the
final rule raises a portion of this floor,
we can still conclude that an estimated
98% of VFR flights based on this sample
will operate below the redesigned Class
B floor. Where the floor will be lowered
to 3,000 feet, we believe there is
sufficient airspace to allow safe flight
below the Class B airspace. The
minimum vectoring altitude (based in
part on obstruction clearance) under
most of the 3,000 foot floor is 2,500 feet.
VFR aircraft can and do fly safely at
2,000 feet under the existing Class B
floor. Recognizing that some VFR
aircraft may elect to circumnavigate
instead of flying lower, only a short
deviation in distance and time will be
needed to place the aircraft beneath a
higher Class B floor.

The FAA intends to take actions that
will increase the alternatives available
to VFR pilots. For instance, the FAA
intends to establish VFR Waypoints and
Reporting Points to assist VFR pilot
navigation, and to establish VFR routes
that can be used to circumnavigate the
Class B airspace or used as a
predetermined route through the Class B
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airspace when operations permit. In
addition to these new VFR waypoints,
the FAA will establish RNAV T-Routes
within Class B airspace for transitioning
over the top of ATL airports. These
various alternatives should provide
pilots with options that will assist them
in navigating around or beneath the
Class B and/or to request ATC clearance
to cut through the Class B. The FAA
believes that no more than a small
percent of VFR traffic will choose to
travel longer, less efficient or more
costly routes because safe flight will still
be possible beneath most of the Class B
airspace, A80 would continue to
provide VFR services to assist pilots in
transiting the area, and only short
course deviations would be needed if
pilots decide to avoid the areas with
lower Class B floors.

The FAA has made changes relative to
the NPRM by raising the floor of the
proposed Class B in the vicinity of PDK
from 5,000 feet to 7,000 feet. This may
be relieving in that additional airspace
will be available for GA operations
relative to the proposal.

The FAA will have to update maps
and charts to indicate the airspace
modifications, but these documents are
updated regularly. These modifications
will be made within the normal
updating process and therefore will not
contribute to the cost of the rule since
the updates would be as scheduled.

The rule redefines Class B airspace
boundaries to improve safety, will not
require updating of materials outside
the normal update cycle, will not
require rerouting of IFR traffic, and is
expected to possibly cause some VFR
traffic to travel alternative routes which
are not expected to be appreciably
longer than with the current airspace
design. The expected outcome will be a
minimal impact with positive net
benefits, and a regulatory evaluation
was not prepared.

FAA has, therefore, determined that
this final rule is not a “significant
regulatory action” as defined in section
3(f) of Executive Order 12866, and is not
“significant”” as defined in DOT’s
Regulatory Policies and Procedures.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes “as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals

and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

The rule is expected to improve safety
by redefining Class B airspace
boundaries and will impose only
minimal costs because it will not
require rerouting of IFR traffic, could
possibly cause some VFR traffic to travel
alternative routes that are not expected
to be appreciably longer than with the
current airspace design, and will not
require updating of materials outside
the normal update cycle. The FAA
reviewed the comments and did not
find any comments that would lead us
to conclude that there would be an
impact on small businesses. Therefore,
the expected outcome will be a minimal
economic impact on small entities
affected by this rulemaking action.

Therefore as the acting FAA
Administrator, I certify that this rule
will not have a significant economic
impact on a substantial number of small
entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of

international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this final rule and
determined that it will have only a
domestic impact and therefore no effect
on international trade

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This final rule does not contain such a
mandate; therefore, the requirements of
Title II of the Act do not apply.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 3000 Subpart B—Class B
Airspace.
* * * * *

ASO GA B Atlanta, GA [Amended]

Hartsfield-Jackson Atlanta International
Airport (Primary Airport)
(Lat. 33°38"12” N., long. 84°25’40” W.)
Atlanta VORTAC
(Lat. 33°37°45” N., long. 84°26’06” W.)

Boundaries

Area A. That airspace extending upward
from the surface to and including 12,500 feet
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MSL, bounded on the east and west by a 7-
mile radius of the Atlanta VORTAC, on the
south by a line 4 miles south of and parallel
to the Runway 10/28 localizer courses, and
on the north by a line 4 miles north of and
parallel to the Runway 08L/26R localizer
courses; excluding the Atlanta Fulton County
Airport-Brown Field, GA, Class D airspace
area.

Area B. That airspace extending upward
from 2,500 feet MSL to and including 12,500
feet MSL, bounded on the east and west by
a 12-mile radius of the Atlanta VORTAC, on
the south by a line 4 miles south of and
parallel to the Runway 10/28 localizer
courses, and on the north by a line 4 miles
north of and parallel to the Runway 08L/26R
localizer courses; excluding the Atlanta
Fulton County Airport-Brown Field, GA,
Class D airspace area and that airspace
contained in Area A.

Area C. That airspace extending upward
from 3,000 feet MSL to and including 12,500
feet MSL, bounded on the east by long.
84°00732” W., on the west by long. 84°51"38”
W., on the south by a line 8 miles south of
and parallel to the Runway 10/28 localizer
courses, and on the north by a line 4 miles
north of and parallel to the Runway 08L/26R
localizer courses; excluding that airspace
contained in Areas A and B.

Area D. That airspace extending upward
from 3,500 feet MSL to and including 12,500
feet MSL, bounded on the east by long.
84°00732” W., on the west by long. 84°51"38”
W., on the south by a line 4 miles north of

and parallel to the Runway 08L/26R localizer
courses, and on the north by a line 8 miles
north of and parallel to the Runway 08L/26R
localizer courses.

Area E. That airspace extending upward
from 4,000 feet MSL to and including 12,500
feet MSL, bounded on the east by long.
83°54’04” W., on the west by long. 84°57°41”
W., on the south by a line 12 miles south of
and parallel to the Runway 10/28 localizer
courses and on the north by a line 8 miles
north of and parallel to the Runway 08L/26R
localizer courses; excluding that airspace
contained in Areas A, B, C, and D.

Area F. That airspace extending upward
from 5,000 feet MSL to and including 12,500
feet MSL, within a 30-mile radius of the
Atlanta VORTAC and bounded on the east by
long. 83°54’04” W., on the south by a line 8
miles north of and parallel to the Runway
08L/26R localizer courses, on the west by
long. 84°57°41” W., and on the north by a line
12 miles north of and parallel to the Runway
08L/26R localizer courses.

Area G. That airspace extending upward
from 6,000 feet MSL to and including 12,500
feet MSL bounded on the north by a line 12
miles south of and parallel to the Runway 10/
28 localizer courses, on the east by a line
from lat. 33°25"21” N., long. 84°16'49” W.
direct to lat. 33°15"33” N., long. 84°01'55” W.,
on the south by a 30-mile radius of the
Atlanta VORTAC, and on the west by a line
from lat. 33°25"25” N., long. 84°33'32” W.
direct to lat. 33°18’26” N., long. 84°42'56” W.
and thence south via long. 84°42'56” W.

Area H. That airspace extending upward
from 5,000 feet MSL to and including 12,500
feet MSL, within a 30-mile radius of the
Atlanta VORTAC south of a line 12 miles
south of and parallel to the Runway 10/28
localizer courses, bounded on the west by
long. 84°57°41” W. and on the east by long.
83°54’04” W. excluding that airspace within
the lateral limits of area G.

Area I That airspace extending upward
from 7,000 feet MSL to and including 12,500
feet MSL bounded on the north by the 30-
mile radius of the Atlanta VORTAC, on the
east by a line from lat. 33°50°59” N., long.
84°16738” W. direct to lat. 34°04’20” N., long.
84°09'24” W., on the south by a line 12 miles
north of and parallel to the Runway 08L/26R
localizer courses, and on the west by a line
from lat. 33°50°59” N., long. 84°34'14” W.
direct to lat. 34°0140” N., long. 84°47’55” W.

Area J. That airspace extending upward
from 6,000 feet MSL to and including 12,500
feet MSL bounded on the north by a 30-mile
radius of the Atlanta VORTAC, on the east
by long. 83°54’04” W., on the south by a line
12 miles north of and parallel to the Runway
08L/26R localizer courses, and on the west
by long. 84°5741” W., excluding that
airspace within the lateral limits of area I.

Issued in Washington, DC, on December 6,
2012.
Gary A. Norek,

Manager, Airspace Policy and ATC
Procedures Group.

BILLING CODE 4910-13-P
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BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-1444; Airspace
Docket No. 11-AS0-46]

Establishment of Class E Airspace;
Princeton, KY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

T

For Information Only
Not For Navigation

SUMMARY: This action establishes Class
E Airspace at Princeton, KY, to
accommodate the new Area Navigation
(RNAV) Global Positioning System
(GPS) Standard Instrument Approach
Procedures serving Princeton-Caldwell
County Airport. This action enhances
the safety and airspace management of
Instrument Flight Rules (IFR) operations
within the National Airspace System.
This action also makes a minor
adjustment to the geographic
coordinates of the airport.

DATES: Effective 0901 UTC, March 7,
2013. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to

the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:
History

On October 24, 2012, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish Class E airspace at Princeton,
KY (77 FR 64919) Docket No. FAA—
2011-1444. Subsequent to publication,
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the FAA found a typographical error in
the longitude coordinates. This action
makes the correction. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9W
dated August 8, 2012, and effective
September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.
With the exception of editorial changes,
and the changes described above, this
rule is the same as that proposed in the
NPRM.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes the Class E airspace
extending upward from 700 feet above
the surface at Princeton, KY, to provide
the controlled airspace required to
accommodate the new RNAV GPS
Standard Instrument Approach
Procedures developed for Princeton-
Caldwell County Airport. This action is
necessary for the safety and
management of IFR operations at the
airport. Also, the longitude coordinates
of the airport are corrected from ‘long.
87°5110”25” W to ‘long. 87°51°25” W.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in

Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes controlled airspace at
Princeton-Caldwell County Airport,
Princeton, KY.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, effective
September 15, 2012, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 feet or More
Above the Surface of the Earth.

* * * * *

ASO KY E5 Princeton, KY [New]

Princeton-Caldwell County Airport
(Lat. 37°6’54” N., long. 87°51'25” W.)
That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of the Princeton-Caldwell County
Airport.

Issued in College Park, Georgia, on
December 12, 2012.

Barry A. Knight,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2013-00286 Filed 1-7-13; 4:15 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0867; Airspace
Docket No. 12-AGL-4]

RIN 2120-AA66
Modification of VOR Federal Airway V-
170 in the Vicinity of Devils Lake, ND

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies VHF
Omnidirectional Range (VOR) Federal
airway V-170 between Devils Lake, ND
(DVL), and Jamestown, ND (JMS). The
FAA is taking this action to ensure the
airway between DVL and JMS has the
necessary clearance from the western
boundary of the newly established
restricted area R-5402, Devils Lake, ND,
to support non-radar separation
requirements when the restricted area is
active.

DATES: Effective date 0901 UTC, March
7, 2013. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace Policy & ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

History

On Thursday, September 6, 2012, the
FAA published in the Federal Register
a notice of proposed rulemaking to
amend VOR Federal airway V-170 by
inserting a slight “dogleg,” to the west,
between DVL and JMS to provide the
required non-radar separation and
airway clearance from the newly
established R—5402, Devils Lake, ND (77
FR 54860). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. One
comment was received, which raised
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two concerns and offered two
alternative recommendations for
consideration.

The first concern was that the FAA
was pursuing the proposed airway
modification to address a conflict with
a newly established restricted area (R—
5402), which is activated by NOTAM
only with no charted or designated
times of use.

The FAA does not agree. The rule
establishing R-5402 listed the time of
designation as ‘“0700-2000 daily, by
NOTAM 6-hours in advance; other
times by NOTAM.” The time of
designation for the restricted area
provides specified hours that reflect the
core hours of when training operations
are expected to occur, supplemented
with the requirement of a NOTAM 6-
hours prior to activation of the restricted
area to provide additional awareness to
non-participating pilots. Additionally,
the R—5402 time of designation
information is contained in the
following products: the IFR en route
charts (—13 and L—14); the FAA
Notices to Airmen Publication (NTAP),
Part 4, Graphical Notices, Section 2,
Special Military Operation; the North
Central U.S. Airport/Facility Directory
(AFD) as an Aeronautical Chart Bulletin
(Twin Cities Sectional section); and on
the FAA’s Special Use Airspace web
page (http://sua.faa.gov/sua/
siteFrame.app). Lastly, the FAA placed
a Safety Alert notice of the new
restricted area on the Aeronautical
Navigation Products’ Web site and
distributed the notice to customers that
subscribe to the Twin Cities Sectional
Chart.

The second concern was that a
modified V-170 airway segment would
result in greater track miles, regardless
of the activation status of R—-5402.
Furthermore, the commenter stated that
if R-5402 is not activated, non-
participating pilots would be forced to
request direct routing between DVL and
JMS in lieu of flying the dogleg and the
additional miles.

The FAA acknowledges that inserting
a dogleg to V=170 between DVL-JMS
would increase the track miles flown,
but it only adds three nautical miles to
the track distance. When the
Minneapolis Air Route Traffic Control
Center performed the traffic analysis of
R-5402 impacts to V=170, it found that
an average of four aircraft per day filed
Instrument Flight Rules (IFR) flight
plans for the airway. The FAA
concluded that the restricted area’s
impact to V=170 to be minimal when
balanced against reducing system
complexity, enhancing safety, and
maximizing airspace access to all users
of the NAS. When R-5402 is not

scheduled for activation, pilots have the
option to file direct DVL-JMS, incurring
no extra mileage. Additionally, pilots
may also receive in-flight updates as to
the restricted area status, and proceed
direct DVL to JMS, if approved by air
traffic control.

The commenter recommended that
the FAA consider establishing a global
positioning system (GPS) waypoint that
air traffic controllers could use to clear
IFR aircraft to in lieu of amending V—
170. Alternatively, the commenter
offered that the FAA could establish a
T-route, in addition to V-170, that
would maintain appropriate separation
from R-5402.

The FAA notes that amending V-170,
as proposed, offers a standard
navigation capability today,
independent of aircraft equipage, and
provides the greatest airspace access
between DVL and JMS to the largest
number of users. While eventually there
may be airspace and navigational
service upgrades to this part of the
country, such changes should occur as
part of comprehensive, structured
process and plan. For now, the greatest
level of safety and efficiency in the
vicinity of this area that has poor low
altitude radar coverage and known
winter weather hazards, is to modify the
existing airway.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying V-170 between Devils Lake,
ND, and Jamestown, ND, due to the
airway overlapping the western
boundary of R—5402 when it is active.

To retain the availability of the
navigation route structure between DVL
and JMS, V-170 is modified by
replacing the existing airway segment
with a new segment containing a slight
dogleg extending westward of the
current location. The DVL VOR 187°
and JMS VOR 337° radials redefine the
new airway segment and establish the
FARRM fix at the intersection of the
radials. The FARRM fix is described as
the intersection of those navigation aid
radials in the legal description.

Specifically, the V-170 description is
amended by replacing the “Jamestown,
ND;” reference with “INT Devils Lake
187° and Jamestown, ND, 337° radials;
Jamestown.”” This modification to V—
170 adds less than three nautical miles
to the existing airway segment, ensures
availability of V-170 between DVL and
JMS regardless of the status of R—5402,
reduces airspace complexity in the area,
and enhances flight safety.

VOR Federal airways are published in
paragraph 6010(a) of FAA Order
7400.9W dated August 8, 2012 and

effective September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The VOR Federal Airway listed in
this document would be subsequently
published in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies a VOR Federal airway in the
vicinity of Devils Lake, ND.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, Environmental Impacts:
Policies and Procedures, paragraph
311a. This airspace action consist of a
modification of an existing airway and
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 6010(a)—Domestic VOR Federal

Airways
* * * * *
V-170 [Amended]

From Devils Lake, ND; INT Devils Lake
187° and Jamestown, ND, 337° radials;
Jamestown; Aberdeen, SD; Sioux Falls, SD;
Worthington, MN; Fairmont, MN; Rochester,
MN; Nodine, MN; Dells, WI; INT Dells 097°
and Badger, W1, 304° radials; Badger; INT
Badger 121° and Pullman, MI, 282° radials;
Pullman; Salem, MI. From Erie, PA;
Bradford, PA; Slate Run, PA; Selinsgrove,
PA; Ravine, PA; INT Ravine 125° and
Modena, PA, 318° radials; Modena; Dupont,
DE; INT Dupont 223° and Andrews, MD, 060°
radials; to INT Andrews 060° and Baltimore,
MD, 165° radials. The airspace within R—
5802 is excluded.

Issued in Washington, DC, on December 6,
2012.
Gary A. Norek,

Manager, Airspace Policy & ATC Procedures
Group.

[FR Doc. 2013-00288 Filed 1-7-13; 11:15 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2012-1067]
RIN 1625-AA87

Security Zone, Potomac and Anacostia
Rivers; Washington, DC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone

encompassing certain waters of the
Potomac River and Anacostia River.
This action is necessary to safeguard
persons and property, and prevent
terrorist acts or incidents. This rule
prohibits vessels and people from
entering the security zone and requires
vessels and persons in the security zone
to depart the security zone, unless
specifically exempt under the
provisions in this rule or granted
specific permission from the Coast
Guard Captain of the Port Baltimore.
DATES: This rule is effective from
January 29, 2013 until January 30, 2013.
ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2012-1067. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ronald L. Houck, at Sector
Baltimore Waterways Management
Division, Coast Guard; telephone 410-
576—2674, email
Ronald.L.Houck@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impractical and contrary to public

interest to delay the effective date of this
rule. The Coast Guard was unable to
publish a NPRM and hold a comment
period for this rulemaking due to the
short time period between event
planners notifying the Coast Guard of
the event and publication of this
security zone. As such, it is
impracticable to provide a full comment
period due to lack of time. Furthermore,
delaying the effective date of this
security zone would be contrary to the
public interest given the high risk of
injury and damage to the President, U.S.
Capitol Building, high-ranking United
States officials, and the public.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Due to the need for immediate
action, the restriction of vessel traffic is
necessary to protect life, property and
the environment, therefore, a 30-day
notice period is impractical. Delaying
the effective date would be contrary to
the security zone’s intended objectives
of protecting the President, U.S. Capitol
Building, high-ranking United States
officials and the public, as it would
introduce vulnerability to the maritime
safety and security of the President, U.S.
Capitol Building and high-ranking
United States officials, as well as that of
the general public.

B. Basis and Purpose

The President will address the nation
on January 29, 2013. During this event,
a gathering of high-ranking United
States officials is expected to take place
at the U. S. Capitol Building in
Washington, DC, in close proximity to
navigable waterways within the Captain
of the Port’s Area of Responsibility.

The Coast Guard has given each Coast
Guard Captain of the Port the ability to
implement comprehensive port security
regimes designed to safeguard human
life, vessels, and waterfront facilities
while still sustaining the flow of
commerce. The Captain of the Port
Baltimore is establishing this security
zone to protect the President, U.S.
Capitol Building, high-ranking United
States officials and the public, mitigate
potential terrorist acts, and enhance
public and maritime safety and security
in order to safeguard life, property, and
the environment on or near the
navigable waters.

C. Discussion of the Final Rule

Through this regulation, the Coast
Guard will establish a security zone.
The security zone will be in effect from
4 p.m. on January 29, 2013 until 2 a.m.
on January 30, 2013. The security zone
will include all navigable waters of the
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Potomac River, from shoreline to
shoreline, bounded on the north by the
Francis Scott Key (U.S. Route 29) Bridge
at mile 113.0, downstream to and
bounded on the south between the
Virginia shoreline and the District of
Columbia shoreline along latitude
38°50°00” N, including the waters of the
Georgetown Channel Tidal Basin; and
all waters of the Anacostia River, from
shoreline to shoreline, bounded on the
north by the 11th Street (I-295) Bridge
at mile 2.1, downstream to and bounded
on the south by its confluence with the
Potomac River (datum NAD 1983). This
location is entirely within the Area of
Responsibility of the Captain of the Port
Baltimore, as set forth at 33 CFR 3.25—
15.

This rule requires any unauthorized
persons in the regulated area at the time
this security zone is implemented to
immediately proceed out of the zone.
Except for vessels at berth, mooring, or
at anchor, this rule temporarily requires
all vessels in the designated security
zone as defined by this rule to
immediately depart the security zone.
Entry into this security zone is
prohibited, unless specifically
authorized by the Captain of the Port
Baltimore. U.S. Coast Guard personnel
will be provided to prevent the
movement of unauthorized persons into
the zone. Federal, state, and local
agencies may assist the Coast Guard in
the enforcement of this rule. The Coast
Guard will issue Notices to Mariners to
further publicize the security zone and
notify the public of changes in the status
of the zone. Such notices will continue
until the event is complete.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. Although this security zone
restricts vessel traffic through the
affected area, the effect of this regulation
will not be significant due to the limited
duration that the regulated area will be

in effect. Given the time of year this
event is scheduled, vessel traffic is
expected to be minimal. In addition,
notifications will be made to the
maritime community so mariners may
adjust their plans accordingly.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to operate or transit
through or within the security zone
during the enforcement period. The
security zone will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. The security zone is
of limited duration. Although the
security zone will apply to the entire
width of the Potomac and Anacostia
Rivers, traffic may be allowed to pass
through the zone with the permission of
the Captain of the Port Baltimore.
Additionally, given the time of year this
event is scheduled, vessel traffic is
expected to be minimal. Before the
effective period, maritime advisories
will be widely available to the maritime
community.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s

responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.
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10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f1), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishing a temporary security zone.
This rule is categorically excluded from
further review under paragraph 34(g) of
Figure 2—1 of the Commandant
Instruction. This rule involves
establishing a temporary security zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T05-1067 to read as
follows:

§165.T05-1067 Security Zone, Potomac
and Anacostia Rivers; Washington, DC.

(a) Location. The following area is a
security zone:

(1) All waters of the Potomac River,
from shoreline to shoreline, bounded on
the north by the Francis Scott Key (U.S.
Route 29) Bridge at mile 113.0,
downstream to and bounded on the
south between the Virginia shoreline
and the District of Columbia shoreline
along latitude 38°50°00”;N, including
the waters of the Georgetown Channel
Tidal Basin; and

(2) All waters of the Anacostia River,
from shoreline to shoreline, bounded on
the north by the 11th Street (I-295)
Bridge at mile 2.1, downstream to and
bounded on the south by its confluence
with the Potomac River. All coordinates
refer to datum NAD 1983.

(b) Regulations. The general security
zone regulations found in 33 CFR
165.33 apply to the security zone
created by this temporary section,
§165.T05-1067.

(1) All persons are required to comply
with the general regulations governing
security zones found in 33 CFR 165.33.

(2) Entry into or remaining in this
zone is prohibited unless authorized by
the Coast Guard Captain of the Port
Baltimore. Vessels already at berth,
mooring, or anchor at the time the
security zone is implemented do not
have to depart the security zone. All
vessels underway within this security
zone at the time it is implemented are
to depart the zone.

(3) Persons desiring to transit the area
of the security zone must first obtain
authorization from the Captain of the
Port Baltimore or his designated
representative. To seek permission to
transit the area, the Captain of the Port
Baltimore and his designated
representatives can be contacted at
telephone number 410-576—2693 or on
Marine Band Radio, VHF—FM channel
16 (156.8 MHz). The Coast Guard

vessels enforcing this section can be
contacted on Marine Band Radio, VHF-
FM channel 16 (156.8 MHz). Upon
being hailed by a U.S. Coast Guard
vessel, or other Federal, State, or local
agency vessel, by siren, radio, flashing
light, or other means, the operator of a
vessel shall proceed as directed. If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port
Baltimore or his designated
representative and proceed at the
minimum speed necessary to maintain a
safe course while within the zone.

(4) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State, and local agencies.

(c) Definitions. As used in this
section:

Captain of the Port Baltimore means
the Commander, U.S. Coast Guard
Sector Baltimore, Maryland or any Coast
Guard commissioned, warrant or petty
officer who has been authorized by the
Captain of the Port to act on his behalf.

Designated representative means any
Coast Guard commissioned, warrant, or
petty officer who has been authorized
by the Captain of the Port Baltimore to
assist in enforcing the security zone
described in paragraph (a) of this
section.

(d) Effective Period. This rule is
effective from 4 p.m. on January 29,
2013 until 2 a.m. on January 30, 2013.

(e) Enforcement period. This section
will be enforced from 4 p.m. on January
29, 2013 until 2 a.m. on January 30,
2013.

Dated: December 16, 2012.
Kevin C. Kiefer,

Captain, U.S. Coast Guard, Captain of the
Port Baltimore.

[FR Doc. 2013-00217 Filed 1-8-13; 8:45 am]
BILLING CODE 9110-04-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 201
[Docket No. 2010-3]

Refunds Under the Cable Statutory
License

AGENCY: Copyright Office, Library of
Congress.

ACTION: Final rule.

SUMMARY: The Copyright Office is
amending its regulations to clarify its
practices for providing refunds of cable
royalties under the provisions of the
Satellite Television Extension and
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Localism Act of 2010 (“STELA”). A
cable operator must pay royalties to and
file Statements of Account with the
Office every six months in order to use
the statutory license that allows for the
retransmission of over-the-air broadcast
signals under 17 U.S.C. 111. STELA
allows a cable operator to calculate its
royalty obligation for the carriage of
distant signals on a community-by-
community basis for accounting periods
beginning on or after January 1, 2010,
instead of calculating its royalty
obligation based on the system as a
whole. STELA also states that a cable
operator shall not be subject to an
infringement action if it used the
subscriber group methodology to
calculate its royalty obligation in a
Statement filed prior to the effective
date of STELA. Although a cable
operator cannot be held liable for using
the subscriber group methodology, the
regulation clarifies that a cable
operator’s obligation to pay for the
carriage of distant signals prior to the
effective date of STELA was determined
on a system-wide basis. Therefore,
refunds for an overpayment of royalty
fees on a Statement filed prior to the
effective date of STELA will be made
only when a cable operator has satisfied
its outstanding royalty obligations (if
any), including the obligation to pay for
the carriage of each distant signal on a
system-wide basis.

DATES: Effective Date: February 8, 2013.
FOR FURTHER INFORMATION CONTACT:
Tanya Sandros, Deputy General
Counsel, or Erik Bertin, Attorney
Advisor, Copyright GC/I&R, P.O. Box
70400, Washington, DC 20024.
Telephone: (202) 707—8380. Telefax:
(202) 707-8366. All prior Federal
Register notices and comments in this
docket are available at http://
www.copyright.gov/docs/stela/
comments/index.html.

SUPPLEMENTARY INFORMATION:

I. Background

Section 111 of the Copyright Act
(“Act”), Title 17 of the United States
Code (“Section 111”’), allows cable
operators to retransmit the performance
or display of a work embodied in a
primary transmission made by a
television or radio station licensed by
the Federal Communications
Commission (“FCC”). In order to use
this statutory license, cable operators
are required to pay royalty fees to the

Copyright Office on a semi-annual basis.

The Office invests these royalties in
United States Treasury securities
pending distribution of the funds to
those copyright owners who are entitled
to receive a share of the fees. In 2010,

Congress enacted the Satellite
Television Extension and Localism Act
of 2010 (“STELA”), Public Law 111—
175, which inter alia changed the
methodology for calculating royalty
obligations under Section 111.

Generally speaking, the royalty fee for
retransmitting a distant broadcast signal
is based on a percentage of the gross
receipts generated by a cable system.
Under the licensing framework
established by Congress in 1976, cable
operators were required to pay for every
distant broadcast signal that they carried
on their system without regard to
whether a particular signal was received
by or made available to all of the
subscribers within a particular
community. Cable operators often
referred to the signals that subscribers
could not receive as ‘“‘phantom signals,”
because the operator’s royalty obligation
was calculated based solely on the
number and type of signals (e.g., local
vs. distant or permitted vs. non-
permitted) carried by a cable system,
even if the operator did not provide a
particular signal to all of its subscribers.
The Office and the cable industry have
been aware of this issue for more than
25 years, but it did not receive
legislative attention until 2010.

Section 104 of STELA changed the
methodology for calculating the royalty
fees that a cable operator must pay in
order to use the statutory license. The
royalty fee is based on the communities
where a cable system actually offers
distant broadcast signals, instead of
calculating royalties based on carriage of
the signals throughout the system as a
whole. As a result, the controversy
surrounding phantom signals has been
eliminated. Specifically, STELA
amended Section 111(d)(1) of the
Copyright Act to state that if a cable
system provides distant broadcast
signals to some, but not all, of the
subscribers served by that system, the
gross receipts and distant signal
equivalent values for each signal may be
based on the subscribers in those
communities where the signal is
actually provided. See 17 U.S.C.
111(d)(1)(C)(iii).

STELA also amended Section
111(d)(1)(D) to state that:

A cable system that, on a statement
submitted before the date of the enactment of
the Satellite Television Extension and
Localism Act of 2010, computed its royalty
fee consistent with the methodology under
subparagraph (C)(iii), or that amends a
statement filed before such date of enactment
to compute the royalty fee due using such
methodology, shall not be subject to an
action for infringement, or eligible for any
royalty refund or offset, arising out of its use
of such methodology on such statement.

In other words, a cable operator cannot
be held liable for using the subscriber
group methodology to calculate its
royalty obligation on any Statement of
Account filed prior to the enactment of
STELA (including any amended
Statement).! However, the legislation
makes clear that a cable operator shall
not be entitled to any refund or offset
based on the fact that it used the
subscriber group methodology on a
Statement or amended Statement filed
prior to the date of enactment.

On October 4, 2010, the Office
published a notice of proposed
rulemaking and request for comment on
a regulation that would implement
Section 111(d)(1)(D) of the Copyright
Act. See 75 FR 61116. The Office
explained that the proposed regulation
would confirm that a cable operator’s
obligation to pay for the carriage of
distant signals prior to the effective date
of STELA was determined on a system-
wide basis. It would also confirm that
the Office will not issue refunds for a
Statement filed before the 2010/1
accounting period, unless the cable
operator has satisfied its outstanding
royalty obligations (if any), including
the obligation to pay for the carriage of
distant signals on a system-wide basis.2

The Office explained that a number of
cable operators have requested refunds
for overpayments that they allegedly
made on Statements filed prior to the
enactment of STELA. In most cases, the
refund request was made in response to
an inquiry from the Licensing Division
concerning a questionable or missing
entry in the operator’s filing, such as
identifying a local signal as a distant
signal for the 2009/2 accounting period
or an earlier accounting period.? In

1 Although the President signed STELA into law
on May 27, 2010, the statute states that the date of
enactment shall be deemed to be February 27, 2010.
See Public Law 111-175, § 307(a), 124 Stat. 1257
(May 27, 2010).

2 The Office is aware of at least two situations
where a cable operator initially calculated its
royalty obligation using the subscriber group
method, and then in response to an inquiry from
the Licensing Division, changed its Statement of
Account to calculate its royalties using the system-
wide method. The operator then requested a refund
for an overpayment that was unrelated to the issue
of phantom signals. The Office issued a refund in
both cases, because the amount paid on the initial
Statement of Account exceeded the amount due for
the phantom signals.

3Refund requests may also originate with the
cable system. The Office is aware of at least one
situation where a cable operator initiated and
submitted a timely formal amendment to its initial
2009/2 Statement of Account requesting a refund
before the Statement was examined by the
Licensing Division. However, in this case, the
Licensing Division is unable to ascertain whether a
refund is due because the operator used the
subscriber group methodology in its initial and its
amended filing and, as a result, the extent of the
royalty fees that the cable operator owed for the
system-wide carriage of all signals is unclear.
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those cases where the operators used the
subscriber group methodology to
calculate their royalty obligations,
instead of calculating royalties on a
system-wide basis, the Licensing
Division has declined to issue a refund
because there appears to be a balance
due—rather than an overpayment—on
their Statements.

II. The Timeliness of the Refund
Requests

A. Comments

The Office received comments and
reply comments from the National Cable
& Telecommunications Association
(“NCTA”’) and the Motion Picture
Association of America, Inc., on behalf
of its member companies, and other
producers and/or syndicators of movies,
programs, and specials broadcast by
television stations (collectively, the
“Program Suppliers”). The Office also
received reply comments from a group
of Copyright Owners who, like Program
Suppliers, are the beneficiaries of the
royalties collected under the statutory
license.*

In their initial comments, the Program
Suppliers asserted that most of the
refund requests should be denied
because they appear to be untimely. The
Copyright Owners expressed the same
view. See Program Suppliers Comment
at 3—4; Copyright Owners Reply at 1-2.

The Office’s current regulations state
that a cable operator may request a
refund “before the expiration of 60 days
from the last day of the applicable
Statement of Account filing period, or
before the expiration of 60 days from the
date of receipt at the Copyright Office of
the royalty payment that is the subject
of the request, whichever time period is
longer.” 37 CFR 201.17(m)(3)(i). The
Program Suppliers stated that this
regulation bars many of the refund
requests at issue in this proceeding,
because the cable operators made their
requests more than 60 days after they
filed their Statements and their royalty
payments with the Office. Program
Suppliers Comment at 3—4. However,
the Program Suppliers took a different
position in their reply comments.
Although they urged the Office “to
continue to enforce [the 60 day] rule,”
the Program Suppliers stated that refund
requests should be permitted where—as
here—a cable operator requests a refund
in response to a communication from

4 This group includes the Joint Sports Claimants
(professional and college sports programming);
Commercial Television Claimants (local
commercial television programming); Devotional
Claimants (religious television programming);
Canadian Claimants (Canadian television
programming); and Music Claimants (musical
works included in television programming).

the Licensing Division, even if that
request is made more than 60 days after
the deadline. Program Suppliers Reply
at1, 2.

The NCTA expressed the same view.
Both the Program Suppliers and the
NCTA contended that the current
regulations do not allow cable operators
to request a refund when they discover
an overpayment in response to a
communication from the Licensing
Division, and they asked the Office to
adopt a new regulation which would
allow the Office to issue a refund in this
situation. Program Suppliers Reply at 2—
4; NCTA Reply at 4.

B. Discussion

The Program Suppliers are correct
that a cable operator may request a
refund under §201.17(m)(3)(i) of the
regulations, provided that the request is
made within 60 days after the operator
filed its Statement of Account and/or
royalty payments with the Office.
However, most of the refunds at issue in
this proceeding are not governed by this
section.® Instead, they are governed by
§201.17(m)(3)(vi) of the regulations,
which states that “[a] request for a
refund is not necessary where the
Licensing Division, during its
examination of a Statement of Account
or related document, discovers an error
that has resulted in a royalty
overpayment.”

When the Office discovers a
legitimate overpayment in its
examination of a Statement or amended
Statement it is required to issue a
refund, regardless of whether the Office
discovers the error on its own or in the
course of its communication with the
cable operator. When the Office issues
an inquiry concerning a particular
Statement of Account, the NCTA noted
that the operator typically reviews that
Statement for errors and, if the operator
determines that the royalties paid on
that Statement exceeded the amount
due, the operator may request a refund
by filing a corrected Statement of
Account. The NCTA correctly noted that
“the Office’s longstanding practice has
been to issue the appropriate refund” in
this situation, “even though the request
for such refund falls outside the 60-day
window that governs operator-initiated
refund requests.” NCTA Reply at 4.

The NCTA contended that this
practice ““is not expressly codified in the
Office’s rules,” NCTA Reply at 4, but in

5 As discussed above, the Office is aware of at
least one situation where a cable operator requested
arefund on its 2009/2 Statement of Account before
the Statement was examined by the Licensing
Division. This request was timely under
§201.17(m)(3)(i), because it was received within 60
days after the last day of the accounting period.

fact, the regulations specifically state
that “the Licensing Division will
forward the royalty refund to the cable
system owner named in the Statement
of Account without regard to the time
limitations provided for [in
§201.17(m)(3)(i) of the regulations].” 37
CFR 201.17(m)(3)(vi). Simply put, the
Program Suppliers and the NCTA have
asked the Office to adopt a rule that is
already reflected in the regulations.

To be clear, there must be a direct
relationship between the issues
identified in the Office’s inquiry and the
basis for the operator’s refund request.
An inquiry from the Office is not an
open invitation to revisit every entry in
every Statement of Account that has
been filed with the Office, and refunds
will not be made if the operator
discovers errors that are unrelated to the
issues that prompted the Office’s
inquiry. For example, if the Office
notified a cable operator that it
apparently reported three local signals
as distant signals on its 2010/1
Statement of Account, the operator may
be entitled to a refund for those three
signals under § 201.17(m)(3)(vi) of the
regulations. However, if the operator
determined that it failed to identify
another distant station as a significantly
viewed station on its 2010/1 Statement
of Account (hence, considered to be a
local station), or mistakenly paid
royalties for another signal that was not
carried anywhere on the system, the
operator would not be entitled to a
refund for those overpayments unless it
filed an amended Statement of Account
within the time allowed under
§201.17(m)(3)(i) of the regulations.

II1. Final Rule

A. Comments

The Program Suppliers and the
Copyright Owners did not take a
position on the proposed regulation in
their initial comments. They simply
noted that the refund requests appear to
be untimely and should be denied on
that basis. However, the Program
Suppliers took an entirely different
position in their reply comments,
stating that the “proposed Amendment
to Section 201.17(m) is unnecessary,”
and that there is “no reason for [a] new
regulation regarding phantom signals.”
Program Suppliers Reply at 2.

While the Program Suppliers did not
explain the reason for the change in
their views, the NCTA consistently
maintained the same position in its
initial comments and reply comments.
The NCTA contended that the proposed
rule ignores the “letter and spirit” of the
statutory language set forth in Section
111(d)(1)(D), as well as the legislative
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history for that provision. The NCTA
also contended that the regulation
would undermine the negotiated
settlement between copyright owners
and cable operators that resolved the
longstanding dispute over phantom
signals. NCTA Comment at 2; NCTA
Reply at 1, 2.

Specifically, the NCTA asserted that
the proposed regulation “runs counter
to Congress’ clear intent to hold cable
operators harmless for their past use of
the subscriber group methodology,” and
that adopting this rule “would
effectively penalize a cable operator for
something Congress has expressly
approved.” NCTA Comment at 2; NCTA
Reply at 3. The NCTA commented that
the regulation would prevent cable
operators from obtaining a refund for an
overpayment on a Statement of Account
or an amended Statement of Account
filed prior to the effective date of
STELA, even if the overpayment “does
not arise from the operator’s use of
subscriber group or system-wide
reporting.” NCTA Reply at 3. For
example, the NCTA contended that the
regulation would prevent a cable
operator who used the subscriber group
methodology from claiming a refund
where the operator incorrectly reported
a local signal as distant or mistakenly
paid royalties for a signal that was not
carried anywhere on the system. NCTA
Reply at 3.

Finally, the NCTA predicted that the
proposed rule will cause “confusion”
regarding the treatment of phantom
signals and it will “reignite the
uncertainty and controversy” that the
legislation was intended to resolve.
NCTA Comment at 2; NCTA Reply at 2.
The NCTA explained that the
amendments to Section 111 were
intended “to provide a permanent
resolution of the phantom signal
controversy” and that the proposed rule
“is antithetical to the goals of closure
and certainty that are at the heart of the
phantom signal settlement.” NCTA
Comment at 4 (emphasis in original).

B. Discussion

As a general rule, the Office will issue
a refund to a cable operator when the
royalty fees paid on a particular
Statement of Account exceed the
amount due. The NCTA contended that
“Section 111(d)(1)(D), as amended by
STELA, speaks for itself and provides
all of the guidance needed for copyright
owners, copyright users, and the Office
to determine a cable operator’s royalty
fees and to make refunds where
appropriate.” NCTA Reply at 2. The
Office agrees with that assessment.

STELA amended Section 111(d)(1)(D)
to state that:

A cable system that, on a statement
submitted before the date of the enactment of
the Satellite Television Extension and
Localism Act of 2010, computed its royalty
fee consistent with the methodology under
subparagraph (C)(iii), or that amends a
statement filed before such date of enactment
to compute the royalty fee due using such
methodology, shall not be subject to an
action for infringement, or eligible for any
royalty refund or offset, arising out of its use
of such methodology on such statement.

As the NCTA observed, cable operators
cannot be held liable in an infringement
action for using the subscriber group
methodology to calculate their royalty
obligations on a Statement of Account
or amended Statement of Account filed
prior to the enactment of STELA. Nor
are they required to recalculate their
royalty obligations using the system-
wide methodology in order to avoid
liability for infringement. See NCTA
Reply at 2. However, Section
111(d)(1)(D) makes it clear that cable
operators are not entitled to any refunds
or offsets arising out of their use of the
subscriber group methodology before
the enactment of STELA. The NCTA
correctly noted that cable operators who
paid for phantom signals on a pre-
STELA Statement of Account are
“expressly precluded from obtaining
any benefit (through refunds or offsets
to other payment obligations) by going
back and revising their calculations to
use the subscriber group methodology
after-the-fact.” NCTA Comment at 3—4.
Likewise, cable operators cannot deduct
the amount that they paid for a phantom
signal prior to the 2010/1 accounting
period in order to reduce the amount
that they owe on a future Statement of
Account. See id.

The question presented in this
proceeding is whether the Office should
allow use of the subscriber group
methodology in place of the system-
wide methodology to determine
whether there is an overpayment or a
balance due on Statements filed prior to
the effective date of STELA. The NCTA
contended that Section 111(d)(1)(D)
prevents copyright owners from
bringing an infringement action against
a cable operator that computed its
royalty obligations using the subscriber
group methodology, and that this same
provision extinguishes “all direct or
indirect claims that operators have
outstanding ‘balances’ of underpaid
royalties as a result of their using that
methodology.” NCTA Comment at 5.

While this is one interpretation of
Section 111(d)(1)(D), it is not the only
one. As the Office explained in the
notice of proposed rulemaking, a literal
reading indicates that this provision
shields cable operators from liability for

an infringement action, but it does not
eliminate the obligation to pay for the
carriage of phantom signals prior to the
enactment of STELA. Under the
licensing framework that predated
STELA, cable operators were expected
to calculate their royalty obligations on
a system-wide basis. If an operator
failed to pay for a distant signal on a
system-wide basis, the Office would
notify the operator and record the
balance due as an outstanding
obligation. Until the operator satisfied
this royalty obligation, the Office would
not issue a refund for overpayments
caused by misreporting a local signal as
a distant signal or other reporting errors.
The Office has followed this practice for
more than 30 years.

The NCTA contended that the
proposed regulation “would effectively
penalize cable operators who used the
subscriber group methodology on
statements of account for accounting
periods occurring prior to 2010” and
that this is contrary to “Congress’ clear
intent to hold cable operator’s [sic]
harmless for their past use of the
subscriber group methodology.” NCTA
Comment at 2; NCTA Reply at 3.
However, the NCTA has not cited any
language in the statute or the legislative
history that expressly overruled the
Office’s longstanding practice
concerning refunds or offsets involving
payments for phantom signals in the
pre-STELA period. Section 111(d)(1)(D)
simply states that a cable operator
cannot be sued for infringement for
failing to calculate its royalty obligation
using the system-wide methodology on
a Statement filed prior to the enactment
of STELA. The fact that Congress
eliminated a cause of action that could
have been asserted before STELA does
not mean that the obligation to use the
system-wide methodology did not exist
or that Congress retroactively eliminated
that obligation prior to the 2010/1
accounting period. Nor does it mean
that a cable operator should be able to
pocket the difference if using the
subscriber group method, rather than
the system-wide method, resulted in an
overpayment for accounting periods
prior to 2010/1. Indeed, the statute
specifically states that refunds or offsets
arising out of the cable operators’ use of
the subscriber group methodology prior
to the effective date of STELA are not
permitted.

The NCTA contended that the
proposed rule would prevent a cable
operator from obtaining a refund or
offset, even if the overpayment “does
not arise from the operator’s use of
subscriber group or system-wide
reporting.” NCTA Reply at 3. In other
words, if the cable operator would
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otherwise be entitled to a refund or
offset —but for the fact that it
calculated its royalty obligation using
the subscriber group method rather than
the system-wide method, and as a
result, underpaid the royalties due
under the system-wide method—then
the operator is not entitled to a refund
or offset under Section 111(d)(1)(D).
That is indeed the effect of the
regulation.

Cable operators presumably use the
subscriber group method, because it
lowers the amount of royalties owed
under the statutory license. Indeed, in
most of the refund requests at issue in
this proceeding, the amount owed on
the Statement of Account would be
higher if the cable operator used the
system-wide method instead of the
subscriber group method to calculate its
royalty obligation. In such cases, the
operators are not entitled to a refund or
offset, because the overpayments
purportedly shown on their Statements
of Account would not have occurred but
for the fact that they calculated their
royalty obligation using the subscriber
group method rather than the system-
wide method, which was the
methodology in effect when the
Statements were filed.

The NCTA contended that the
proposed rule is inconsistent with the
legislative history for the amendment to
Section 111(d)(1)(D), but the quotes that
the NCTA cited from the congressional
debate do not support this view. At best,
these quotes merely indicate that
stakeholders disagreed over whether a
cable operator should be required to pay
for phantom signals and that the
legislation was intended to resolve that
longstanding dispute. The NCTA offered
no language from the congressional
debate indicating that Congress
intended to change the method that
should be used to calculate royalty
obligations on Statements filed before
the date of enactment. Nor is there any
indication that Congress intended to
overrule the Office’s longstanding
practice of declining to issue refunds or
offsets to cable operators who failed to
pay for phantom signals.

Finally, the NCTA contended that the
proposed rule will cause “confusion
and uncertainty” regarding the
treatment of phantom signals. NCTA
Reply at 2. However, the NCTA
acknowledged that the instances where
a cable operator used the subscriber
group methodology and subsequently
requested a refund ‘““are relatively rare,”

6 As the NCTA observed, an operator might be
entitled to a refund if it incorrectly reported a local
signal as distant or mistakenly paid royalties for a
signal that was not carried anywhere on the system.
See NCTA Reply at 3.

NCTA Comment at 1 n.3, and in fact, it
provided only one example of alleged
“confusion and delay” in its comments.
Specifically, the NCTA predicted that
the proposed rule would create
uncertainty for Statements of Account
filed for the second accounting period of
2010, because ‘‘those statements were
not due until after the effective date of
STELA, but in some cases were filed
before that date.” NCTA Reply at 2, n.1.
In fact, the Office did not receive any
Statements of Account for the 2010/2
accounting period before the effective
date of STELA, so the regulation will
not cause any delay in connection with
those Statements.” Moreover, the
proposed rule draws a bright line that
eliminates any confusion. Refunds on
Statements of Account filed prior to the
2010/1 accounting period are based
upon calculations of royalty obligations
under the methodology that attributed
carriage of a signal throughout the cable
system rather than on the revised
methodology adopted under STELA that
requires calculations to be made based
on carriage of signals within discrete
communities.

List of Subjects in 37 CFR Part 201
Copyright, General provisions.

Final Regulations

In consideration of the foregoing, the
Copyright Office amends part 201 of 37
CFR as follows:

PART 201—GENERAL PROVISIONS

m 1. The authority citation for part 201
continues to read as follows:

Authority: 17 U.S.C. 702.

m 2. Amend § 201.17 by redesignating
paragraphs (m)(1) through (4) as
paragraphs (m)(2) through (5) and
adding a new paragraph (m)(1) to read
as follows:

§201.17 Statements of Account covering
compulsory licenses for secondary
transmissions by cable systems.

* * * * *

(m) * x %

(1) Royalty fee obligations under 17
U.S.C. 111 prior to the effective date of
the Satellite Television Extension and
Localism Act of 2010, Public Law 111—
175, are determined based on carriage of
each distant signal on a system-wide
basis. Refunds for an overpayment of
royalty fees for an accounting period
prior to January 1, 2010, shall be made
only when all outstanding royalty fee
obligations have been met, including

7 As discussed above, STELA is effective as of
February 27, 2010. The 2010/2 accounting period
ended on December 31, 2010, and Statements of
Account for that period were due on March 1, 2011.

those for carriage of each distant signal

on a system-wide basis.
* * * * *

Dated: September 21, 2012.
Maria A. Pallante,
Register of Copyrights.
Approved by:
James H. Billington,
The Librarian of Congress.
[FR Doc. 2013—00171 Filed 1-8—13; 8:45 am]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR PART 52
[FRL-9767-5]

Notice of Approval of Clean Air Act
Outer Continental Shelf Minor Source/
Title V Minor Permit Modification
Issued to Shell Offshore, Inc. for the
Kulluk Conical Drilling Unit

AGENCY: United States Environmental
Protection Agency (EPA).
ACTION: Notice of final action.

SUMMARY: This notice announces that
EPA Region 10 has issued a final
decision granting Shell Offshore Inc.’s
(““Shell”’) request for minor
modifications of Clean Air Act Outer
Continental Shelf (“OCS”’) Minor
Source/Title V Permit No.
R100CS03000 (“permits”). The permits
authorize air emissions associated with
Shell’s operation of the Kulluk Conical
Drilling Unit (“Kulluk”) in the Beaufort
Sea to conduct exploratory oil and gas
drilling.

DATES: January 9, 2013.

ADDRESSES: The documents relevant to
the above-referenced permits are
available for public inspection during
normal business hours at the following
address: U.S. Environmental Protection
Agency, Region 10, 1200 Sixth Avenue,
Suite 900, AWT-107, Seattle, WA
98101. To arrange for viewing of these
documents, call Natasha Greaves at
(206) 553-7079.

FOR FURTHER INFORMATION CONTACT:
Natasha Greaves, Office of Air Waste
and Toxics, U.S. Environmental
Protection Agency, Region 10, 1200 6th
Avenue, Suite 900, AWT-107, Seattle,
WA 98101.

SUPPLEMENTARY INFORMATION: EPA
Region 10 issued a final decision on the
minor modifications of the permits on
September 28, 2012. The modified
permits also became effective on that
date, and the 30-day period provided by
40 CFR 71.11(]) to file with the
Environmental Appeals Board (“EAB”’)
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a petition to review the minor
modifications of the permits ended on
October 29, 2012. Pursuant to section
307(b)(1) of the Clean Air Act, 42 U.S.C.
7607(b)(1), judicial review of these final
permit decisions, to the extent it is
available, may be sought by filing a
petition for review in the United States
Court of Appeals for the Ninth Circuit
within 60 days of January 9, 2013.

On April 12, 2012, EPA issued a final
decision on the permits which authorize
air emissions from Shell’s operation of
the Kulluk in the Beaufort Sea to
conduct exploratory drilling. Shell
submitted an application to EPA Region
10 requesting minor modifications of
the permits on July 5, 2012. EPA Region
10 reviewed and issued the requested
minor modifications of the permits on
September 28, 2012.

All conditions of the Kulluk permit,
issued by EPA on September 28, 2012,
are final and effective.

Dated: November 6, 2012.
Kate Kelly,
Director, Office of Air, Waste & Toxics, Region
10.

[FR Doc. 2012-31649 Filed 1-8-13; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0782; FRL-9766-7]

Determination of Attainment for the
San Francisco Bay Area
Nonattainment Area for the 2006 Fine
Particle Standard; California;
Determination Regarding Applicability
of Clean Air Act Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
determine that the San Francisco Bay
Area nonattainment area in California
has attained the 2006 24-hour fine
particle (PM, s) National Ambient Air
Quality Standard (NAAQS). This
determination is based upon complete,
quality-assured, and certified ambient
air monitoring data showing that this
area has monitored attainment of the
2006 24-hour PM, s NAAQS based on
the 2009-2011 monitoring period. Based
on the above determination, the
requirements for this area to submit an
attainment demonstration, together with
reasonably available control measures
(RACM), a reasonable further progress
(RFP) plan, and contingency measures
for failure to meet RFP and attainment
deadlines are suspended for so long as

the area continues to attain the 2006 24-
hour PM, s NAAQS.

DATES: This rule is effective on February
8, 2013.

ADDRESSES: EPA has established docket
number EPA-R09—OAR-2012-0782 for
this action. Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps, multi-volume
reports), and some may not be publicly
available in either location (e.g.,
Confidential Business Information). To
inspect the hard copy materials, please
schedule an appointment during normal
business hours with the contact listed in
the FOR FURTHER INFORMATION CONTACT
section.

FOR FURTHER INFORMATION CONTACT: John
Ungvarsky, (415) 972—-3963, or by email
at ungvarsky.john@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we”, “us” or “‘our” are used, we mean

EPA.
Table of Contents

I. Summary of Proposed Action

II. Public Comments and EPA Responses
III. EPA’s Final Action

IV. Statutory and Executive Order Reviews

I. Summary of Proposed Action

On October 29, 2012 (77 FR 65521),
EPA proposed to determine that the San
Francisco Bay Area nonattainment area®
has attained the 2006 24-hour NAAQS 2
for fine particles (generally referring to
particles less than or equal to 2.5
micrometers in diameter, PM. s).

In our proposed rule, we explained
how EPA makes an attainment
determination for the 2006 24-hour
PM, s NAAQS by reference to complete,
quality-assured data gathered at State
and Local Air Monitoring Stations
(SLAMS) and entered into EPA’s Air
Quality System (AQS) database and by
reference to 40 CFR 50.13 (‘“National
primary and secondary ambient air
quality standards for PM, s’) and
appendix N to [40 CFR] part 50

1The San Francisco Bay Area PM: 5
nonattainment area includes southern Sonoma,
Napa, Marin, Contra Costa, San Francisco,
Alameda, San Mateo, Santa Clara and the western
part of Solano counties.

2The 2006 24-hour PM, s NAAQS is 35
micrograms per cubic meter (ug/m3), based on a 3-
year average of the 98th percentile of 24-hour
concentrations.

(“Interpretation of the National Ambient
Air Quality Standards for PM»s”). EPA
proposed the determination of
attainment for the San Francisco Bay
Area based upon a review of the
monitoring network operated by the Bay
Area Air Quality Management District
(BAAQMD) and the data collected at the
10 monitoring sites operating during the
most recent complete three-year period
(i.e., 2009 to 2011). Based on this
review, EPA found that complete,
quality-assured and certified data for the
San Francisco Bay Area showed that the
24-hour design value for the 2009-2011
period was equal to or less than 35

p/ms3 at all of the monitor sites. See the
data summary table on page 65523 of
the October 29, 2012 proposed rule. We
also noted that preliminary data
available in AQS for 2012 indicates that
the San Francisco Bay Area continues to
attain the NAAQS.

In our proposed rule, based on the
proposed determination of attainment,
we also proposed to apply EPA’s Clean
Data Policy to the 2006 PM, s NAAQS
and thereby suspend the requirements
for this area to submit an attainment
demonstration, associated reasonably
available control measures (RACM), a
reasonable further progress (RFP) plan,
and contingency measures for so long as
the area continues to attain the 2006 24-
hour PM> s NAAQS. See pages 65524—
65525 of our October 29, 2012 proposed
rule. In proposing to apply the Clean
Data Policy to the 2006 PM, s NAAQS,
we explained how we are applying the
same statutory interpretation with
respect to the implications of clean data
determinations that the Agency has long
applied in regulations for the 1997 8-
hour ozone and PM, s NAAQS and in
individual rulemakings for the 1-hour
ozone, PM;o and lead NAAQS.

Please see the October 29, 2012
proposed rule for more detailed
information concerning the PM, s
NAAQS, designations of PM; 5
nonattainment areas, the regulatory
basis for determining attainment of the
NAAQS, BAAQMD’s PM, s monitoring
network, EPA’s review and evaluation
of the data, and the rationale and
implications for application of the Clean
Data Policy to the 2006 PM, s NAAQS.

1I. Public Comments and EPA
Responses

EPA’s proposed rule provided a 30-
day public comment period. During this
period, we received no comments.

II1. EPA’s Final Action

For the reasons provided in the
proposed rule and summarized herein,
EPA is taking final action to determine
that the San Francisco Bay Area
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nonattainment area in California has
attained the 2006 24-hour PM, s NAAQS
based on the most recent three years of
complete, quality-assured, and certified
data in AQS for 2009-2011. Preliminary
data available in AQS for 2012 show
that this area continues to attain the
standard.

EPA is also taking final action, based
on the above determination of
attainment, to suspend the requirements
for the San Francisco Bay Area
nonattainment area to submit an
attainment demonstration and
associated RACM, a RFP plan,
contingency measures, and any other
planning SIPs related to attainment of
the 2006 PM, s NAAQS for so long as
the area continues to attain the 2006
PM, s NAAQS. EPA’s final action is
consistent and in keeping with its long-
held interpretation of CAA
requirements, as well as with EPA’s
regulations for similar determinations
for ozone (see 40 CFR 51.918) and the
1997 fine particulate matter standards
(see 40 CFR 51.1004(c)).

Today’s final action does not
constitute a redesignation of the San
Francisco Bay Area nonattainment area
to attainment for the 2006 24-hour PM> 5
NAAQS under CAA section 107(d)(3)
because we have not yet approved a
maintenance plan for the San Francisco
Bay Area nonattainment area as meeting
the requirements of section 175A of the
CAA or determined that the area has
met the other CAA requirements for
redesignation. The classification and
designation status in 40 CFR part 81
remain nonattainment for this area until
such time as EPA determines that
California has met the CAA
requirements for redesignating the San
Francisco Bay Area nonattainment area
to attainment.

If the San Francisco Bay Area
nonattainment area continues to
monitor attainment of the 2006 PM, 5
NAAQS, the requirements for the area to
submit an attainment demonstration
and associated RACM, a RFP plan,
contingency measures, and any other
planning requirements related to
attainment of the 2006 PM, s NAAQS
will remain suspended. If after today’s
action EPA subsequently determines,
after notice-and-comment rulemaking in
the Federal Register, that the area has
violated the 2006 PM, s NAAQS, the
basis for the suspension of the
attainment planning requirements for
the area would no longer exist, and the
area would thereafter have to address
such requirements.

IV. Statutory and Executive Order
Reviews

This final action makes a
determination of attainment based on
air quality and suspends certain federal
requirements, and thus, this action
would not impose additional
requirements beyond those imposed by
state law. For this reason, the final
action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this final action does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP
obligations discussed herein do not
apply to Indian Tribes, and thus this
action will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 11, 2013. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Particulate matter, Nitrogen
oxides, Sulfur oxides, Reporting and
recordkeeping requirements.

Dated: December 18, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.
Part 52, Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.247 is added to read as
follows:

§52.247 Control Strategy and regulations:
Fine Particle Matter.

(a) Determination of Attainment:
Effective February 8, 2013, EPA has
determined that, based on 2009 to 2011
ambient air quality data, the San
Francisco Bay Area PM, s
nonattainment area has attained the
2006 24-hour PM, s NAAQS. This
determination suspends the
requirements for this area to submit an
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attainment demonstration, associated the 2006 24-hour PM, s NAAQS. If EPA  attainment for that area shall be

reasonably available control measures, a determines, after notice-and-comment withdrawn.
reasonable further progress plan, rulemaking, that this area no longer (b) [Reserved]
contingency measures, and other meets the 2006 PM, s NAAQS, the

planning SIPS related to attainment fOI‘ Corresponding determination of [FR Doc. 2013-00170 Filed 1-8-13; 8:45 am]

as long as this area continues to attain BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 906

[Doc. No. AMS-FV-12-0038; FV12-906-1
PR]

Oranges and Grapefruit Grown in
Lower Rio Grande Valley in Texas;
Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
increase the assessment rate established
for the Texas Valley Citrus Committee
(Committee) for the 2012—13 and
subsequent fiscal periods from $0.14 to
$0.16 per 7/10-bushel carton or
equivalent of oranges and grapefruit
handled. The Committee locally
administers the marketing order which
regulates the handling of oranges and
grapefruit grown in the Lower Rio
Grande Valley in Texas (order).
Assessments upon orange and grapefruit
handlers are used by the Committee to
fund reasonable and necessary expenses
of the program. The fiscal period begins
August 1 and ends July 31. The
assessment rate would remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Comments must be received by
January 22, 2013.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:

http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Marketing Specialist or
Christian D. Nissen, Regional Director,
Southeast Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 325-8793, or Email:
Doris.Jamieson@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Laurel.May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement and Order No. 906, as
amended (7 CFR part 906), regulating
the handling of oranges and grapefruit
grown in the Lower Rio Grande Valley
in Texas, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order now in effect, orange and
grapefruit handlers are subject to
assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rate as proposed herein
would be applicable to all assessable
oranges and grapefruit beginning on
August 1, 2012, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the

order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rate established for the
Committee for the 2012-13 and
subsequent fiscal periods from $0.14 to
$0.16 per 7/10-bushel carton or
equivalent of oranges and grapefruit
handled.

The Texas orange and grapefruit
marketing order provides authority for
the Committee, with the approval of
USDA, to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers and handlers of Texas
oranges and grapefruit. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2011-12 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on June 5, 2012,
and unanimously recommended 2012—
13 expenditures of $1,340,800 and an
assessment rate of $0.16 per 7/10-bushel
carton or equivalent of oranges and
grapefruit handled. In comparison, last
year’s budgeted expenditures were
$1,273,537. The assessment rate of $0.16
is $0.02 higher than the rate currently in
effect. The increased assessment rate
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should generate sufficient income to
cover anticipated expenses, including
an increase in advertising and
promotion, as well as allow the
Committee to replenish funds in its
reserves.

The major expenditures
recommended by the Committee for the
2012-13 fiscal period include $575,000
for promotion; $489,500 for the Mexican
fruit fly control program; and $243,000
for management, administration, and
compliance. Budgeted expenses for
these items in 2011-12 were $425,000,
$564,500, and $250,737, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Texas oranges and
grapefruit. Orange and grapefruit
shipments for the 2012—13 fiscal period
are estimated at 8.5 million 7/10-bushel
cartons or equivalent, which should
provide $1,360,000 in assessment
income. Income derived from handler
assessments would be adequate to cover
budgeted expenses. Funds in the reserve
(currently $78,090) would be kept
within the maximum permitted by the
order (approximately one fiscal period’s
expenses as stated in § 906.35).

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2012—13 budget and those
for subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,

AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 170
producers of oranges and grapefruit in
the production area and 15 handlers
subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (SBA) as those
having annual receipts less than
$750,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $7,000,000 (13
CFR 121.201).

According to Committee data and
information from the National
Agricultural Statistical Service, the
weighted average grower price for Texas
citrus during the 2010-11 season was
around $11.30 per box and total
shipments were near 4.7 million boxes.
Using the weighted average price and
shipment information, and assuming a
normal distribution, the majority of
growers would have annual receipts of
less than $750,000. In addition, based
on available information, approximately
60 percent of Texas citrus handlers
could be considered small businesses
under SBA’s definition. Thus, the
majority of producers and handlers of
Texas citrus may be classified as small
entities.

This proposed rule would increase
the assessment rate established for the
Committee and collected from handlers
for the 2012—13 and subsequent fiscal
periods from $0.14 to $0.16 per 7/10-
bushel carton or equivalent of Texas
oranges and grapefruit. The Committee
unanimously recommended 2012—13
expenditures of $1,340,800 and an
assessment rate of $0.16 per 7/10-bushel
carton or equivalent handled. The
proposed assessment rate of $0.16 is
$0.02 higher than the 2011-12 rate. The
quantity of assessable oranges and
grapefruit for the 201213 fiscal period
is estimated at 8.5 million 7/10-bushel
cartons or equivalent. Thus, the $0.16
rate should provide $1,360,000 in
assessment income and be adequate to
meet this year’s expenses.

The major expenditures
recommended by the Committee for the
2012-13 fiscal period include $575,000
for promotion; $489,500 for the Mexican
fruit fly control program; and $243,000

for management, administration, and
compliance. Budgeted expenses for
these items in 2011-12 were $425,000,
$564,500, and $250,737, respectively.

The Committee reviewed and
unanimously recommended 2012-13
expenditures of $1,340,800, which
included increases in promotional
activities. The Committee considered
proposed expenses and recommended
increasing the assessment rate to cover
the increase in the advertising and
promotion program, as well as to allow
the Committee to replenish funds in its
reserve.

Prior to arriving at this budget, the
Committee considered information from
various sources, such as the
Committee’s Budget and Personnel
Committee, and the Market
Development Committee. Alternative
expenditure levels were discussed by
these groups, based upon the relative
value of various research and promotion
projects to the Texas citrus industry.
The assessment rate of $0.16 per 7/10-
bushel carton or equivalent of assessable
oranges and grapefruit was then
determined by dividing the total
recommended budget by the quantity of
assessable oranges and grapefruit,
estimated at 8.5 million 7/10-bushel
cartons or equivalent for the 2012-13
fiscal period. This is approximately
$20,700 above the anticipated expenses,
which the Committee determined to be
acceptable.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the grower price for the 2012-13
season could range between $8.98 and
$16.35 per 7/10-bushel carton or
equivalent of oranges and grapefruit.
Therefore, the estimated assessment
revenue for the 2012-13 fiscal period as
a percentage of total grower revenue
could range between 1 and 2 percent.

This proposed action would increase
the assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of
the marketing order.

In addition, the Committee’s meeting
was widely publicized throughout the
Texas citrus industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the June 5, 2012,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue. Finally,
interested persons are invited to submit
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comments on this proposed rule,
including the regulatory and
informational impacts of this action on
small businesses.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189 Generic
Fruit Crops. No changes in those
requirements as a result of this action
are necessary. Should any changes
become necessary, they would be
submitted to OMB for approval.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
Texas orange and grapefruit handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Laurel May at
the previously-mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

A 10-day comment period is provided
to allow interested persons to respond
to this proposed rule. Ten days is
deemed appropriate because: (1) The
2012-13 fiscal period began on August
1, 2012, and the marketing order
requires that the rate of assessment for
each fiscal period apply to all assessable
oranges and grapefruit handled during
such fiscal period; (2) the Committee
needs to have sufficient funds to pay its
expenses, which are incurred on a
continuous basis; and (3) handlers are
aware of this action, which was
unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years.

List of Subjects in 7 CFR Part 906

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 906 is proposed to
be amended as follows:

PART 906—ORANGES AND
GRAPEFRUIT GROWN IN LOWER RIO
GRANDE VALLEY IN TEXAS

m 1. The authority citation for 7 CFR
part 906 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 906.235 is revised to read
as follows:

§906.235 Assessment rate.

On and after August 1, 2012, an
assessment rate of $0.16 per 7/10-bushel
carton or equivalent is established for
oranges and grapefruit grown in the
Lower Rio Grande Valley in Texas.

Dated: January 3, 2013.
David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2013-00189 Filed 1-8-13; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25
[Docket No. FAA-2012-0812; Notice No. 13—
01]

RIN 2120-AK14

Requirements for Chemical Oxygen
Generators Installed on Transport
Category Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This rulemaking would
amend the type certification
requirements for chemical oxygen
generators installed on transport
category airplanes so the generators are
secure and not subject to misuse. The
intended effect of this action would be
to increase the level of security for
future transport category airplane
designs. This proposal does not directly
affect the existing fleet.

DATES: Send comments on or before
March 11, 2013.

ADDRESSES: Send comments identified
by docket number FAA-2012-0812
using any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30; U.S. Department of

Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov, including
any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
dockets, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Jeff
Gardlin, Airframe and Cabin Safety
Branch, ANM-115, Transport Airplane
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, Northwest Mountain
Region, 1601 Lind Avenue SW., Renton,
WA 98057-3356; telephone: (425) 227—
2136; email: jeff.gardlin@faa.gov.

For legal questions concerning this
action, contact Douglas Anderson,
Federal Aviation Administration, Office
of the Regional Counsel, ANM-7,
Northwest Mountain Region, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone: (425) 227—-2166; email:
douglas.anderson@faa.gov.

SUPPLEMENTARY INFORMATION: See the
“Additional Information” section for
information on how to comment on this
proposal and how the FAA will handle
comments received. The “Additional
Information’ section also contains
related information about the docket,
privacy, the handling of proprietary or
confidential business information. In
addition, there is information on
obtaining copies of related rulemaking
documents.


http://www.ams.usda.gov/MarketingOrdersSmallBusinessGuide
http://www.ams.usda.gov/MarketingOrdersSmallBusinessGuide
http://www.regulations.gov
http://www.regulations.gov
http://DocketsInfo.dot.gov
http://www.regulations.gov
mailto:douglas.anderson@faa.gov
mailto:jeff.gardlin@faa.gov
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Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, Section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, the FAA is charged with
prescribing regulations required in the
interest of safety for the design and
performance of aircraft; regulations and
minimum standards in the interest of
safety for inspecting, servicing, and
overhauling aircraft; and regulations for
other practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it would
prescribe new safety standards for the
design of transport category airplanes.

List of Abbreviations and Acronyms
Frequently Used in This Document

AC—Adpvisory Circular

AD—Airworthiness Directive

ARAC—Aviation Rulemaking Advisory
Committee

ARC—Aviation Rulemaking Committee

COG—Chemical Oxygen Generator

LOARC—Lavatory Oxygen Aviation
Rulemaking Committee

SaO>—Blood Oxygen Saturation Level

SFAR—Special Federal Aviation Regulation

I. Overview of the Proposed Rule

This proposed rule would adopt new
standards for COGs installed in
transport category airplanes. These
proposed new standards, based on the
LOARC’s recommendations, would
apply to future applications for type
certificates, address potential security
vulnerabilities with those devices, and
provide performance-based options for
acceptable COG installations.

II. Background

The incorporation of security
measures into an airplane design is a
significant development in aviation
safety that was initiated over 20 years
ago. The International Civil Aviation
Organization (ICAO) adopted standards
to address several key elements of
airplane design to reduce its
vulnerability to terrorist acts following
the bombing of a Pan American 747
airplane near Lockerbie, Scotland in
1988. These standards were adopted as
Amendment 97 to Annex 8 of the 1944
Convention on Civil Aviation.

In January 2002, the FAA adopted the
first regulations that address security

vulnerabilities in airplanes. The FAA
later incorporated all of the ICAO
standards into regulations by
Amendment 25-127 to Title 14, Code of
Federal Regulations (14 CFR) part 25.
That amendment complemented other
rulemaking initiatives that address
security measures for flightdeck doors
and added a new § 25.795, Security
considerations. ICAO does not have
recommended practices related to
COGs. Nevertheless, the FAA has
determined that COGs present an
unacceptable vulnerability and has
exercised its authority to take remedial
action to correct this vulnerability in
airplane design.?

The FAA became aware of a security
vulnerability with certain types of
oxygen systems installed inside the
lavatories of most transport category
airplanes operating under 14 CFR part
121, as well as certain airplanes
operating under part 129. As a result, in
April 2011, the FAA issued AD 2011-
04—09, mandating that these oxygen
systems be rendered inoperative until
the vulnerability could be eliminated.2
However, by rendering the oxygen
systems inoperative to comply with the
AD, the airplanes do not comply with
the requirements of §§ 25.1447, 121.329,
and 121.333. The AD contained a
provisional allowance to permit
noncompliance in the lavatories from
those specific requirements.

To further address that situation, the
FAA also issued SFAR 1113 to allow
continued operation, delivery, and
modification of affected airplanes,
despite their non-compliance with the
above-noted regulations. The AD and
the SFAR (while still in effect) are
interim measures to minimize the
disruption to air commerce while the
development of permanent solutions,
including this proposed rule, are
underway.

In addition, the FAA chartered the
LOARC shortly after issuing SFAR 111.
The LOARC was tasked to make
recommendations for new standards
that would ensure the installation of a
safe and secure COG system, including
the best approach to implement those
standards. The LOARC’s

1For example, the FAA has issued ADs to address

issues with reinforced flightdeck doors that would
not otherwise affect safety.

2FAA originally notified carriers in February
2011 and required immediate compliance. The AD
was issued in March 2, 2011 with a compliance
date of March 14, 2011. See AD 2011-04-09,
Airworthiness Directives: Various Transport
Category Airplanes Equipped with Chemical
Oxygen Generators Installed in a Lavatory, Docket
No. FAA-2011-0157.

3SFAR 111, Security Considerations for Lavatory
Oxygen Systems (76 FR 12550, March 8, 2011),
Docket No. FAA-2011-0186.

recommendations also included the key
issues involved in making a COG
secure, and a summary of how those
issues may affect implementation of
new standards. The LOARC’s
recommendations are discussed in the
“Lavatory Oxygen Aviation Rulemaking
Committee” section of this NPRM.
Those LOARC recommendations also
form the basis for this proposal.

A. Lavatory Oxygen Systems

The minimum performance
requirements for oxygen supply and
oxygen mask presentation are contained
in §§25.1443 and 25.1447. The
supplemental oxygen systems are
necessary safety equipment in the event
of loss of cabin pressure. Each occupant
is required to have a supplemental
oxygen supply immediately available if
cabin pressure drops to a certain level.
The regulations specifically require
lavatories to be equipped with two
oxygen masks connected to oxygen
supply terminals and, for airplanes
flying above 30,000 feet, automatic
presentation of the masks to the
occupants. Two masks are required
inside a lavatory to address the situation
where one person may be assisting
another, such as an adult assisting a
small child. The quantity of oxygen
available to each occupant is based on
the route flown and how quickly the
airplane can descend to an altitude that
does not require supplemental oxygen.

Lavatory oxygen systems are generally
similar to the systems provided for
passenger and flight attendant use in the
cabin. The intent of the supplemental
oxygen requirements in 14 CFR part 25
is reinforced in the operational
requirements of §§121.329 and 121.333,
although neither section specifically
references lavatories.

The regulations do not specify the use
of COGs as an oxygen supply. However,
COGs are common because they tend to
provide a sufficient oxygen supply
while retaining the optimum size,
weight, and maintainability for most
operations. Because COGs produce
oxygen through a chemical reaction that
generates heat, there are requirements in
§ 25.1450 to ensure that adjacent
materials and systems are protected
from damage and persons are protected
from injury. Surface temperatures can
reach temperatures up to 500 degrees
Fahrenheit, so the COG often has a
protective shroud installed.

B. Safety Ramifications

In issuing AD 2011-04-09 and SFAR
111, the FAA carefully considered the
safety ramifications of removing
supplemental oxygen from the
lavatories of a significant portion of the
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commercial fleet. The FAA conducted a
risk analysis to assess the safety
implications of temporarily 4 not having
supplemental oxygen available inside
lavatories. To support the risk
assessment, earlier studies involving
passengers’ use of supplemental oxygen
were reviewed.

Several years ago in an unrelated
initiative, the FAA tasked the ARAC to
make recommendations for safety
standards when airplanes operate in
high altitudes. As part of its efforts, the
ARAC did a comprehensive assessment
of the frequency and nature of the need
for supplemental oxygen systems in
service.? The ARAC identified 2,800
instances over a 40-year period and
categorized them by cause, severity, and
consequence. The majority of these
instances were caused by malfunctions
of the cabin pressurization system.
However, in none of those 2,800
instances was there a loss of life due to
lack of oxygen. The ARAC used these
data to make recommendations to the
FAA for future rulemaking not related to
this action.

The FAA reviewed the service history
since those ARAC recommendations
were made and found that the types and
frequencies of incidents, as well as their
causes, are consistent with the historical
record. The relative risks and service
history have not changed in any
significant way since the ARAC
recommendations were issued. With
respect to SFAR 111, the assessment
was limited to the lavatories, as opposed
to the earlier ARAC task that applied to
the entire airplane. The lavatories are
sporadically occupied during flight and
by a small number of passengers at any
given time. This limits the potential
impact on safety.

The ARAC found the frequency of the
types of severe occurrences
necessitating the use of supplemental
oxygen was around 10~ 8/flight-hour for
causes other than a malfunction of the
pressurization system. These
malfunctions tend to be slower losses of
pressure, or are identified at lower
altitudes, and therefore, they are not as
critical for this situation. For the
purposes of the assessment leading to
SFAR 111, the FAA assumed the
probability of an occupied lavatory is
50%. The probability of an event when
supplemental oxygen is physiologically
required is around 5x10~9/flight-hour.
Since SFAR 111 was issued, there has

4 See AD 2012-11-09, Various Transport Category
Airplanes (77 FR 38000, June 26, 2012).

5FAA-Regulations and Policies, Aviation
Rulemaking Advisory Committee: Transport
Airplane and Engine Issue Area Mechanical System
Harmonization Working Group, Task 3—Airplane
Ventilation Systems (66 FR 39074, July 26, 2001).

been one decompression event due to a
mechanical failure involving oxygen
mask deployment and emergency
descent. In that instance, no occupants
were in a lavatory and no persons
suffered any injury.

C. Lavatory Oxygen Aviation
Rulemaking Committee

As discussed above, the FAA
chartered the LOARC to obtain
recommendations from the affected
public on what the new certification
standards for COGs should be, as well
as the best way to implement them.
Specifically, the LOARC was tasked to:

(1) Establish criteria for in-service,
new production and new type design
airplanes, preferably in the form of
performance standards, for safe and
secure installation of lavatory oxygen
systems;

(2) Determine whether the same
criteria should apply to the existing fleet
and to new production and type
designs;

(3) Establish what type of safety
assessment approach should be used
(e.g., in accordance with SAE
International Document ARP5577 6 or
§25.1309), and define the content and
procedures of the safety assessment;

(4) Determine whether tamper
resistance, active tamper evidence, or
different system design characteristics
are equivalent options;

(5) Develop guidance as necessary to
satisfy the recommended criteria for
each system design characteristic as
appropriate; and

(6) Consider the pros and cons of
different implementation options and
recommend a schedule(s) for
implementation with the advantages
and disadvantages identified.

The LOARC identified five key
subjects to focus on to develop its
recommendations and fulfill its charter.
Those subjects were:

e Design Considerations—identifying
and characterizing the design
constraints and key factors affecting an
installation.

e Security Standards—identifying the
necessary components of a secure
installation, in terms of both new
designs and for retrofit.

¢ System Performance—identifying
the factors that affect system
performance in general and how
modifications to enhance security might
affect system performance.

e Implementation Considerations—
identifying the major factors in being
able to implement the new requirements

6 Aerospace Recommended Practice (ARP) 5577,
Aircraft Lightning Direct Effects Certification, dated
September 30, 2002.

into the fleet as expeditiously as
practicable, as well as making
assessments of how long certain actions
will take.

e Other Affected Areas—
characterizing the parameters that
resulted in the determination of a
security vulnerability for lavatory COG
installations and establishing criteria for
evaluating other installations against
those characteristics.

A sub-group was formed for each of
the focus areas. Each subject was
explored in detail with respect to how
it would affect the content of new
standards and the ability to implement
those new standards into the existing
fleet. Using the inputs from the sub-
groups, the LOARC made
recommendations in a final report,
which is available in the docket for this
rulemaking.

Some of the significant findings of the
LOARC are summarized below. The
LOARC concluded that security could
be achieved through tamper-resistance
alone, through a combination of tamper-
resistance and active tamper-evidence
(e.g., an alarm), or by switching to a
different means of supplying oxygen in
lieu of a COG. For new type designs,
any of these approaches would be
feasible, and some could be adopted
with minimal impact on cost or weight.

As discussed below, the FAA is
addressing the existing U.S. fleet via an
AD. Although this proposal would not
affect the existing U.S. fleet, the
proposed standards would likely be
used by international aviation
authorities in approving installations for
the retrofit of those fleets covered by
their regulations. The discussion of the
LOARC’s conclusions regarding the
implications for retrofit is included
here, because it may aid the
international community in
reintroducing supplemental oxygen
systems into affected airplane lavatories.
From the standpoint of the existing U.S.
fleet, the LOARC concluded that if a
COG were to continue to be used, the
majority of installations would likely
require using a combination of the
tamper-resistance and tamper-evidence
approaches.

Incorporation of an active system to
provide tamper-evidence would
significantly increase complexity, cost,
and time in implementing new designs
into the existing U.S. fleet compared to
other approaches for addressing the
security concerns with COGs. This is
because such a system must
demonstrate a suitable level of
reliability and not be susceptible to
tampering. It would also require
intervention on the part of the crew,
which would result in new crew
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procedures and training. In addition,
most of the modification work must be
done on the airplane, which can lead to
unscheduled time out of service. All of
these factors contribute to the
complexity of the design, the time it
takes to install and certificate the
design, and the costs associated with
incorporating the design.

The LOARC concluded that switching
to a different means of supplying
oxygen might be the most efficient
solution in a significant number of
cases. However, because the COG is an
optimized design for this application,
there are currently no other types of
systems available for the existing fleet.
Nonetheless, some design approval
holders may take this approach to avoid
the issues associated with the active
tamper-evidence approach.

The LOARC further concluded that
there is limited space available to
modify existing designs or to add
features. There is some correlation
between the size of the airplane and the
space available, but in almost all cases,
there are very small tolerances on the
size and shape of an oxygen source
(COG or other) that will fit. Similarly,
although moving the supplemental
oxygen supply to a different location
may be feasible for new designs,
relocating the supplemental oxygen
supply in existing fleets is limited by
the space available in existing designs.
Relocating the supplemental oxygen
supply can also complicate activating
the oxygen flow, since that is generally
accomplished by pulling on the oxygen
mask. Nevertheless, the LOARC
concluded that there are practical
design solutions, and, as discussed
below under ‘“Related Actions,” the
FAA has accepted the LOARC’s
recommendations.

D. New Technology

Irrespective of the method chosen to
provide supplemental oxygen, there
may be means to indirectly mitigate the
space constraints by changing the way
in which the supplemental oxygen
dosage is measured. Historically, oxygen
systems have provided a constant
tracheal partial pressure of oxygen in
accordance with § 25.1443. In order to
maintain the requisite partial pressure,
the system supplies oxygen at a given
rate for a time period as determined by
the routes being flown.

Recent developments in system
technology have made a more direct
approach feasible for meeting the
physiological oxygen requirement. This
approach measures the oxygen
saturation level in the blood, known as
Sa0., instead of tracheal partial
pressure. Because SaO, is more directly

indicative of whether adequate oxygen
is being supplied, this approach has
merit. Further, for a system that can
maintain adequate SaO,, the total
quantity of oxygen may be reduced,
making the storage vessel smaller than
one based on tracheal partial pressure.
Using a smaller storage vessel makes
such installations more practical by
utilizing the existing locations. While
there is no regulatory change proposed
to incorporate Sa0O,, the FAA will
consider this approach as a basis for a
finding of an equivalent level of safety
to the oxygen quantity requirements of
§ 25.1443, Minimum mass flow of
supplemental oxygen.

E. Related Actions

As previously discussed, the FAA
began incorporating security measures
into the airplane design in 2002. This
proposal is keeping with that effort and
reflects additional knowledge the FAA
has acquired since then. The FAA
recently superseded AD 2011-04-09
with AD 2012—-11-09, Various Transport
Category Airplanes (77 FR 38000, June
26, 2012) to include terminating action
for installations meeting requirements of
this proposal. To enable affected
operators and modifiers to obtain
approval of COG installations in
advance of finalizing this proposed
rulemaking, the FAA has also issued
Policy Statement PS—ANM-25-04
regarding COGs using these proposed
standards (based on the LOARC
recommendations) as guidance for
methods of compliance.” The policy
statement enables operators to satisfy
the requirements in AD 2012—-11-09
while at the same time restoring a
supplemental oxygen supply to
lavatories.

III. Discussion of the Proposal

A. New Requirements for Chemical
Oxygen Generator Installations
(§25.795)

The current requirements for COGs
relate primarily to protecting the
airplane and passengers from the heat
produced by the generators. These
standards are in § 25.1450 and will
continue to apply. The requirements of
§ 25.1450 address safety requirements
for COGs when correctly installed and
operating, as well as predictable
failures. These existing requirements do
not consider the deliberate misuse of a
COG, or the potential effects of that
misuse.

As previously discussed, § 25.795
addresses the incorporation of security
measures into an airplane design,

7PS—-ANM-25-04, Chemical Oxygen Generator
Installations, dated December 21, 2011.

following similar standards adopted by
ICAO. Currently, § 25.795 does not
address COGs, as they were not
considered at the time that regulation
was adopted. Nevertheless, since the
issues of concern stem from security
considerations, the FAA has determined
that the most logical location for these
new COG standards is in § 25.795,
Security considerations.

Again, the FAA is proposing
standards based on recommendations
from the LOARC. This proposal would
amend § 25.795 by requiring that each
COG or its installation must be designed
to be secure by meeting at least one of
the following four conditions: (1)
Provide effective resistance to
tampering; (2) provide an effective
combination of resistance to tampering
and active tamper-evident features; (3)
installing in a location or manner where
any attempt to access the COG would be
immediately obvious; and (4) by a
combination of these approaches,
provided the Administrator finds it to
be a secure installation. These
conditions are discussed in further
detail below.

There are two basic approaches to
providing a secure lavatory COG
installation: make a fully tamper-
resistant installation, or incorporate a
combined tamper-resistance and active
tamper-evidence approach. Either of
these approaches would be acceptable,
but they involve different
considerations.

A COG that is inaccessible would be
considered a tamper-resistant COG for
the purposes of § 25.795(d). This could
be accomplished by locating the COG in
an inaccessible area, or installing it in
a more conventional location in such a
way that access to it is not possible. The
ARC considered whether to characterize
such an installation as “tamper proof”
rather than “tamper resistant.”
However, a literal interpretation of
“tamper proof” was considered to be too
stringent, since there would always be
some conceivable, albeit unreasonable,
method to overcome tamper-proof
features. Nonetheless, where tamper
resistance is the sole method of
providing security, it is intended that
the features be very robust.

If the installation cannot rely solely
on a tamper-resistance approach, it is
acceptable to incorporate a combined
tamper-resistance and active tamper-
evidence approach, as previously stated.
Using this combined approach would
also necessitate changes to crew
procedures and concurrent training to
provide the same level of security. In
this case, it is intervention that
ultimately prevents misuse of the
generator, so crew involvement is
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essential. The use of a tamper-evidence
approach alone is unacceptable, since
this relies entirely on intervention and
does not improve the security of the
COG itself. Neither the LOARC nor the
FAA considers a tamper-evidence
approach alone to adequately provide
the needed security.

Another method of providing a secure
installation is by locating the COG
where any attempt to access it would be
immediately obvious. In other words,
the COG might be in a location where
it is accessible, but anyone attempting to
gain access to it would be immediately
noticed before actually gaining access.
This method would not be feasible
inside lavatories since they are
inherently isolated from view. This
method is not the same as a sole tamper-
evidence approach, which is only
effective after access has begun and
relies entirely on subsequent
intervention.

There may be any number of
combinations used of tamper-resistance
and tamper-evidence approaches that
would be effective. Applicants would
need to make specific proposals and
obtain FAA approval for a given
approach. In addition, there may be
methods of providing a secure
installation that involve other elements
that would also be acceptable but are
not yet defined. The intent of these
proposed requirements would allow for
those possibilities, while at the same
time set a clear performance goal.

In addition, acceptable methods of
employing tamper-resistance and
tamper-evidence approaches are
discussed in proposed AC 25.795,
Chemical Oxygen Generator Security
Requirements. A copy of AC 25.795 will
be placed in the docket for this action.

B. Alternative Approaches

The FAA and the LOARC recognize
that the unique nature of COGs drives
the identified security vulnerability.
Although not proposed in this action,
there are other means of delivering
supplemental oxygen, such as a stored
gas system (either centrally or locally
installed), that could eliminate the
security vulnerability. These systems
are currently used in certain airplane
types and could be easily incorporated
for new airplane type designs.

C. General Provisions

Although the installation of COGs in
lavatories prompted the various
rulemaking activities discussed in this
proposal, the LOARC recommended
applying the new standards to COG
installations anywhere on the airplane,
and the FAA agrees with this
recommendation. The LOARC

concluded that if the characteristic that
makes the COG a risk exists in locations
other than in lavatories, then those
locations should also be subject to the
same approval criteria. The LOARC did
not attempt to identify any specific
locations, but it developed assessment
criteria to identify such locations.
However, since lavatories are currently
without supplemental oxygen, those are
the locations with the greatest interest.
The LOARC also concluded that the
solution for other areas might be
different than for lavatories. This
information is also included in the
above-noted proposed AC 25.795.

D. Operational Requirements

The FAA has superseded AD 2011—
04-09, with AD 2012-11-09 which
includes requirements to retrofit the
fleet of airplanes affected by AD 2011-
04-09. Superseding AD 2012-11-09
also applies to airplanes in production
for which compliance relief was
provided by SFAR 111. The expiration
of SFAR 111 will correspond to the
compliance date of AD 2012-11-09,
since the relief provided by the SFAR
will no longer be necessary once
operators have complied with that AD.
As noted earlier, the FAA has issued
Policy Statement PS—FANM-25-04 to
facilitate the incorporation of designs
meeting these proposed requirements.
AD 2012-11-09 references that policy
as a potential means of compliance.

The FAA does not intend any further
mandate to retrofit oxygen generator
systems because only lavatory COG
installations that meet the criteria in
Policy Statement PS~ANM-25-04 or in
this NPRM would be approved. This
means that even if there are some
changes between this NPRM and the
final rule, designs approved prior to the
effective date of the final rule, in
accordance with the policy, would not
be affected. This applies to the design
approval, not just to the airplanes on
which the design is installed prior to the
effective date of the final rule.
Therefore, a design approved as an
alternative means of compliance to AD
2011-04—09, or as a means of
compliance to AD 2012-11-09, will still
be approved for installation on airplanes
after the effective date of this rule.

All affected airplanes need to be
modified either in accordance with the
standards in this proposed rule, or via
a prior approval as discussed in Policy
Statement PS—ANM-25-04 before the
expiration date of SFAR 111. For new
design approvals on airplanes subject to
AD 2012-11-09, or applications for type
design changes after the effective date of
the final rule, the FAA will use the
requirements of the newly adopted

§ 25.795(d) as the approval basis. For
example, if a design is approved per
Policy Statement PS—~ANM-25-04, and
an applicant applies to amend the
design after the effective date of the
final rule, the amended design must
comply with the requirements of

§ 25.795(d). For transport airplanes that
are not subject to proposed AD 2012—
NM-004-AD (e.g., all-cargo airplanes),
§§21.17 and 21.101, as applicable, will
be used to determine whether the
requirements of § 25.795(d) must be
met.

E. Miscellaneous Amendments
(§25.1450)

Section 25.1450, which contains the
general standards for COGs, would be
revised to refer to the new § 25.795(d),
in addition to the existing standards for
COGs.

IV. Regulatory Notices and Analyses
A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Orders 12866 and 13563
direct that each Federal agency shall
propose or adopt a regulation only upon
a reasoned determination that the
benefits of the intended regulation
justify its costs. Second, the Regulatory
Flexibility Act of 1980 (Pub. L. 96—354)
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act (Pub. L. 96-39)
prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States (U.S.). In developing U.S.
standards, this Trade Act requires
agencies to consider international
standards and, where appropriate, that
they be the basis of U.S. standards.
Fourth, the Unfunded Mandates Reform
Act of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate likely to result in the
expenditure by state, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
annually (adjusted for inflation with
base year of 1995). This portion of the
preamble summarizes the FAA’s
analysis of the economic impacts of this
proposed rule.

In conducting these analyses, FAA
has determined that this proposed rule:
(1) Would have benefits that justify its
costs; (2) would not be an economically
“significant regulatory action” as
defined in section 3(f) of Executive
Order 12866; (3) would not be
“significant” as defined in DOT’s
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Regulatory Policies and Procedures; (4)
would not have a significant economic
impact on a substantial number of small
entities; (5) would not create
unnecessary obstacles to the foreign
commerce of the U.S.; and (6) would not
impose an unfunded mandate on state,
local, or tribal governments, or on the
private sector by exceeding the
threshold identified above.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
allows that a statement to that effect and
the basis for it to be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this proposed rule. The reasoning for
this determination follows:

This proposed rule would apply only
to future type-certificated, large
transport airplane models. It would not
affect any current airplanes or future
airplanes built under an existing type
certificate. The proposed requirements
are technologically feasible, as
evidenced by two new type certificate
programs (the Boeing 787 and the
Airbus 350) that include designs that
would be in compliance with this
proposed rule. The FAA does not
believe that compliance with the
proposed rule for future type certificates
would require extensive airplane
redesign.

The FAA also believes that there
would be little, if any, production
airplane cost increases from complying
with these proposed requirements. The
FAA has learned that the emergency
oxygen systems technology used in the
Boeing 787 and the Airbus 350 could be
transferrable to future type-certificate
designs. Further, these technologies
provide greater airline operational
flexibility because they would allow the
airplane to carry variable amounts of
oxygen, which is not currently the case
with COGs. Finally, future type-
certificate designs could still use the
COG for emergency oxygen in other
parts of the airplane with an alternative
oxygen source within the lavatories. The
FAA requests comments on its
conclusions and these issues.

Total Estimated Benefits and Costs of
This Proposed Rule

The primary benefit from this
proposed rule is that it would allow the
airplane to continue to provide
supplemental oxygen to individuals in
lavatories during emergencies while
ensuring that individuals in lavatories

could not tamper with the supplemental
oxygen system.

The FAA believes that the proposed
rule would impose minimal costs
because it would only apply to new
type-certificated airplane models so that
the manufacturer would be able to
design the most cost-effective
emergency oxygen system for the model
before construction would start on the
first airplane. Again, the Boeing 787 and
the Airbus 350 are two new type-
certificate projects which include
designs for supplemental oxygen
systems that would be in compliance
with this proposed rule. The FAA
believes that similar emergency oxygen
systems could be designed for future
type-certificated airplanes at a minimal
cost.

The FAA requests comments on this
initial conclusion of minimal expected
costs for future type-certificated
airplane models.

Who is affected by this rule?

This rule affects all manufacturers of
large transport category, certificated
airplanes under part 25.

Source(s) of Information

The primary source of information is
the LOARC, which included part 25
airplane manufacturers, other aviation
safety regulatory agencies,
manufacturers of oxygen generating
systems, airlines, a pilot union, and a
flight attendant union.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes ““‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed rule
would have a significant economic
impact on a substantial number of small
entities. If the agency determines that it
would, the agency must prepare an
initial regulatory flexibility analysis as
described in the RFA. However, if an
agency determines that a proposed rule
would not have a significant economic

impact on a substantial number of small
entities, section 605(b) of the RFA
provides that the head of the agency
may so certify, and a regulatory
flexibility analysis is not required. The
certification must include a statement
providing the factual basis for this
determination, and the reasoning should
be clear.

The Small Business Administration
defines a small airplane manufacturer as
one that employs fewer than 1,500
people. As all the affected airplane
manufacturers employ more than 1,500
people, this proposed rule would not
affect small entities. Therefore, the FAA
certifies that this proposed rule, if
promulgated, would not have a
significant impact on a substantial
number of small entities. Specifically,
the FAA requests comments on whether
the proposed rule would create any
specific compliance costs unique to
small entities. Please provide detailed
economic analysis to support any cost
claims. The FAA also invites comments
regarding other small-entity concerns
with respect to this proposed rule.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States (U.S.).
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the U.S., so
long as the standards have a legitimate
domestic objective, such as protection of
safety, and does not operate in a manner
that excludes imports that meet this
objective. The statute also requires
consideration of international standards
and, where appropriate, that they be the
basis for U.S. standards. The FAA has
assessed the potential effect of this
proposed rule and determined that it
would improve safety and, therefore, is
not an unnecessary obstacle to
international trade.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more
(adjusted annually for inflation with the
base year 1995) in any one year by state,
local, and tribal governments, in the
aggregate, or by the private sector; such
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a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This proposed rule does not contain
such a mandate; therefore, the
requirements of Title II do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there would
be no new requirement for information
collection associated with this proposed
rule.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAQO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these proposed regulations.

Executive Order 13609, Promoting
International Regulatory Cooperation,
promotes international regulatory
cooperation to meet shared challenges
involving health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policies and
agency responsibilities of Executive
Order 13609, and has determined that
this action would have no effect on
international regulatory cooperation.

G. Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312f and involves no
extraordinary circumstances.

V. Executive Order Determinations

A. Executive Order 12866

See the “Regulatory Evaluation”
discussion in the “Regulatory Notices
and Analyses” section elsewhere in this
preamble.

B. Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. The
agency has determined that this action
would not have a substantial direct
effect on the States, or the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, and,
therefore, would not have Federalism
implications.

C. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it would not
be a “significant energy action” under
the executive order and would not be
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

VI. Additional Information

A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The agency also invites
comments relating to the economic,
environmental, energy, or federalism
impacts that might result from adopting
the proposals in this document. The
most helpful comments reference a
specific portion of the proposal, explain
the reason for any recommended
change, and include supporting data. To
ensure the docket does not contain
duplicate comments, commenters
should send only one copy of written
comments, or if comments are filed
electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The agency may
change this proposal in light of the
comments it receives.

Proprietary or Confidential Business
Information: Commenters should not
file proprietary or confidential business
information in the docket. Such
information must be sent or delivered

directly to the person identified in the
FOR FURTHER INFORMATION CONTACT
section of this document, and marked as
proprietary or confidential. If submitting
information on a disk or CD ROM, mark
the outside of the disk or CD ROM, and
identify electronically within the disk or
CD ROM the specific information that is
proprietary or confidential.

Under 14 CFR 11.35(b), when the
FAA is aware of proprietary information
filed with a comment, the agency does
not place it in the docket. It is held in
a separate file to which the public does
not have access, and the FAA places a
note in the docket that it has received
it. If the FAA receives a request to
examine or copy this information, it
treats it as any other request under the
Freedom of Information Act (5 U.S.C.
552). The FAA processes such a request
under Department of Transportation
procedures found in 49 CFR part 7.

B. Availability of Rulemaking
Documents

An electronic copy of rulemaking
documents may be obtained from the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

Copies may also be obtained by
sending a request to the Federal
Aviation Administration, Office of
Rulemaking, ARM-1, 800 Independence
Avenue SW., Washington, DC 20591, or
by calling (202) 267—9680. Commenters
must identify the docket or notice
number of this rulemaking.

All documents the FAA considered in
developing this proposed rule,
including economic analyses and
technical reports, may be accessed from
the Internet through the Federal
eRulemaking Portal referenced in item
(1) above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The Proposed Amendments

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend chapter I of Title 14,
Code of Federal Regulations as follows:

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES

m 1. The authority citation for part 25
continues to read as follows:


http://www.faa.gov/regulations_policies
http://www.faa.gov/regulations_policies
http://www.gpoaccess.gov/fr/index.html
http://www.gpoaccess.gov/fr/index.html
http://www.regulations.gov
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Authority: 49 U.S.C. 106(g), 40113, 44701,
44702 and 44704.

m 2. Amend § 25.795 by redesignating
paragraphs (d) and (e) as (e) and (f)
respectively, and by adding a new
paragraph (d) to read as follows:

§25.795 Security considerations.
* * * * *

(d) Each chemical oxygen generator or
its installation must be designed to be
secure from deliberate manipulation by
one of the following:

(1) By providing effective resistance to
tampering,

(2) By providing an effective
combination of resistance to tampering
and active tamper-evident features,

(3) By installation in a location or
manner whereby any attempt to access
the generator would be immediately
obvious, or

(4) By a combination of approaches
specified in paragraphs (d)(1), (d)(2) and
(d)(3) of this section that the
Administrator finds provides a secure
installation.

* * * * *

m 3. Amend § 25.1450 by adding a new
paragraph (b)(3) to read as follows:

§25.1450 Chemical oxygen generators.
* * * * *

(b) L

(3) Except as provided in SFAR 109,
each chemical oxygen generator
installation must meet the requirements
of § 25.795(d).

* * * * *

Issued in Washington, DC, on January 3,
2013.

Dorenda D. Baker,

Director, Aircraft Certification Service.
[FR Doc. 2013-00238 Filed 1-8—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-1316; Directorate
Identifier 2012-NM-186-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to revise an
existing airworthiness directive (AD)
that applies to all The Boeing Company
Model 737-100, —200, —200C, —-300,

—400, and —500 series airplanes. The
existing AD requires repetitive
inspections to detect cracking in the
web of the aft pressure bulkhead at body
station 1016 at the aft fastener row
attachment to the “Y” chord, various
inspections for discrepancies at the aft
pressure bulkhead, and related
investigative and corrective actions if
necessary. Since we issued that AD, we
have determined that certain inspection
and repair conditions must be clarified,
as well as certain paragraph references
related to the terminating action. This
proposed AD would clarify certain
actions specified in the existing AD. We
are proposing this AD to detect and
correct fatigue cracking, which could
result in rapid decompression of the
fuselage.

DATES: We must receive comments on
this proposed AD by February 25, 2013.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—-5680; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227-
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be

available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
Washington 98057—-3356; phone: (425)
917-6450; fax: (425) 917-6590; email:
alan.pohl@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-1316; Directorate Identifier
2012-NM-186—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On August 31, 2012, we issued AD
2012-18-13, Amendment 39—17190 (77
FR 57990, September 19, 2012), for all
The Boeing Company Model 737-100,
—200, —200C, —300, —400, and —500
series airplanes. (AD 2012-18-13
superseded AD 99-08-23, Amendment
39-11132 (64 FR 19879, April 23,
1999).) That AD requires repetitive
inspections to detect cracking in the
web of the aft pressure bulkhead at body
station 1016 at the aft fastener row
attachment to the “Y”’ chord, various
inspections for discrepancies at the aft
pressure bulkhead, and related
investigative and corrective actions if
necessary. That AD resulted from
several reports of fatigue cracking at that
location. We issued that AD to detect
and correct such fatigue cracking, which
could result in rapid decompression of
the fuselage.

Actions Since Existing AD (77 FR
57990, September 19, 2012) Was Issued

Since we issued AD 2012-18-13,
Amendment 39-17190 (77 FR 57990,
September 19, 2012), we have
determined that a certain inspection and
repair required by paragraph (1) of AD
2012—-18-13 must be clarified.


https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Paragraph (1) of the existing AD
specifies to inspect for “incorrectly
drilled fasteners and elongated
fasteners” (as well as for cracking and
corrosion), and also that ““if any crack,
incorrectly drilled fastener, elongated
fastener, or corrosion is found, before
further flight, repair the web * * *.”
However, the intent of paragraph (1) of
AD 2012-18-13 with regard to this
inspection is to inspect the fastener
holes, not the fasteners. This also
reflects the corresponding instructions
specified in Boeing Alert Service
Bulletin 737-53A1214, Revision 4,
dated December 16, 2011 (which is the
appropriate source of service
information for accomplishing the
actions required by paragraph (1) of AD
2012-18-13). It is not possible to
inspect “fasteners” using the procedures
specified in Part III of the
Accomplishment Instructions of that
service bulletin. That is, the inspection
procedures in that service bulletin apply
to “fastener holes” and cannot be used
to inspect “fasteners.” Therefore, we
have revised paragraph (1) of this
proposed AD to specify to inspect, in

part, for “incorrectly drilled fastener
holes” and “‘elongated fastener holes,”
as well as to specify that “if any crack,
incorrectly drilled fastener hole,
elongated fastener hole, or corrosion is
found, before further flight, repair

* k%

In addition, we also find it necessary
to revise certain paragraph references
related to the terminating action, as
specified in paragraph (s) of AD 2012—
18-13, Amendment 39-17190 (77 FR
57990, September 19, 2012). Paragraph
(s) of AD 2012—-18-13 states that
accomplishing the requirements of
paragraphs (k) through (q) of that AD
terminates the requirements of
paragraphs (g) through (j) of that AD.
However, we have determined that it is
only necessary to accomplish the
requirements of paragraph (k) of that AD
in order to terminate the requirements
of paragraphs (g) through (j) of that AD.
We have revised paragraph (s) of this
AD accordingly.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information

ESTIMATED COSTS

and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain all
requirements of AD 2012-18-13,
Amendment 39-17190 (77 FR 57990,
September 19, 2012). This proposed AD
would clarify certain actions in
paragraph (1) of this proposed AD,
would revise certain paragraph
references related to the terminating
action in paragraph (s) of this proposed
AD, and would add new paragraph
(u)(5) to this proposed AD as a new
provision of the alternative method of
compliance (AMOC) paragraph to allow
the continued use of AMOCs approved
previously in accordance with AD
2012-18-13.

Costs of Compliance
We estimate that this proposed AD
affects 566 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action Labor cost Parts cost Cost per product Cost on U.S. operators
Low frequency eddy current (LFEC) inspection 8 work-hours x $85 per 30 $680 .ocoveeeeeeena $384,880
[retained action from AD 99-08-23, Amend- hour = $680.
ment 39-11132 (64 FR 19879, April 23,
1999)].
Detailed visual inspection [retained action from 2 work-hours x $85 per $O0 $170 i, $96,220

AD 99-08-23, Amendment 39-11132 (64 FR

19879, April 23, 1999)].

Detailed, high frequency eddy current inspection
(HFEC), and LFEC inspections of the web at
the “Y” chord of the bulkhead, the web lo-
cated under the outer circumferential tear

hour = $170.

Up to 60 work-hours x
$85 per hour =
$5,100 per inspection
cycle.

$0 Up to $5,100 per in-

Up to $2,886,600 per

spection cycle. inspection cycle.

strap, the “Z” stiffeners at the dome cap, and
existing repairs [retained actions from AD
2012-18-13, Amendment 39-17190 (77 FR

57990, September 19, 2012)].

We estimate the following costs to do

results of the initial inspection. We have

aircraft that might need these

any necessary on-condition inspections  no way of determining the number of inspections:
that would be required based on the
ON-CONDITION COSTS
Action Labor cost Parts cost Cost per
product
Detailed and HFEC inspections for oil-canning ..........ccccceecevvrienenienennen. 1 work-hour x $85 per hour = $85 .. $0 $85
LFEC or HFEC inspection for Cracking .........cccceeeverninenienenee e 2 work-hours x $85 per hour = $0 $170

$170.

We have received no definitive data
that would enable us to provide cost
estimates for the crack repairs specified
in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of

the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.
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We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

The Boeing Company: Docket No. FAA—
2012-1316; Directorate Identifier 2012—
NM-186—AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by February 25, 2013.

(b) Affected ADs

This AD revises AD 2012-18-13,
Amendment 39-17190 (77 FR 57990,
September 19, 2012).

(c) Applicability
This AD applies to all The Boeing
Company Model 737-100, —200, —200C,

—300, —400, and —500 series airplanes,
certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by several reports
of fatigue cracks in the aft pressure bulkhead.
We are issuing this AD to detect and correct
such fatigue cracking, which could result in
rapid decompression of the fuselage.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Initial Inspection

This paragraph restates the initial
inspection required by paragraph (g) of AD
2012-18-13, Amendment 39-17190 (77 FR
57990, September 19, 2012). Perform either
inspection specified by paragraph (g)(1) or
(g)(2) of this AD at the time specified in
paragraph (h) of this AD.

(1) Perform a low frequency eddy current
(LFEC) inspection from the aft side of the aft
pressure bulkhead to detect discrepancies
(including cracking, misdrilled fastener
holes, and corrosion) of the web of the upper
section of the aft pressure bulkhead at body
station 1016 at the aft fastener row
attachment to the “Y” chord, from stringer 15
left (S—15L) to stringer 15 right (S—15R), in
accordance with Boeing 737 Nondestructive
Test Manual D6—-37239, Part 6, Section 53—
10-54, dated December 5, 1998.

(2) Perform a detailed visual inspection of
the aft fastener row attachment to the “Y”
chord from the forward side of the aft
pressure bulkhead to detect discrepancies
(including cracking, misdrilled fastener
holes, and corrosion) of the entire web of the
aft pressure bulkhead at body station 1016.

(h) Retained Compliance Times

This paragraph restates the compliance
times specified in paragraph (h) of AD 2012—
18-13, Amendment 39-17190 (77 FR 57990,
September 19, 2012). Perform the inspection
required by paragraph (g) of this AD at the
time specified in paragraph (h)(1), (h)(2), or
(h)(3) of this AD, as applicable.

(1) For airplanes that have accumulated
40,000 or more total flight cycles as of May
10, 1999 (the effective date of AD 99-08-23,
Amendment 39-11132 (64 FR 19879, April
23, 1999)): Inspect within 375 flight cycles or
60 days after May 10, 1999 (the effective date
of AD 99-08-23), whichever occurs later.

(2) For airplanes that have accumulated
25,000 or more total flight cycles and fewer

than 40,000 total flight cycles as of May 10,
1999 (the effective date of AD 99-08-23,
Amendment 39-11132 (64 FR 19879, April
23, 1999)): Inspect within 750 flight cycles or
90 days after May 10, 1999 (the effective date
of AD 99-08-23), whichever occurs later.

(3) For airplanes that have accumulated
fewer than 25,000 total flight cycles as of
May 10, 1999 (the effective date of AD 99—
08-23, Amendment 39-11132 (64 FR 19879,
April 23, 1999)): Inspect prior to the
accumulation of 25,750 total flight cycles.

(i) Retained Repetitive Inspections

This paragraph restates the repetitive
inspections required by paragraph (i) of AD
2012-18-13, Amendment 39-17190 (77 FR
57990, September 19, 2012). Within 1,200
flight cycles after performing the initial
inspection required by paragraph (g) of this
AD, and thereafter at intervals not to exceed
1,200 flight cycles: Perform either inspection
specified by paragraph (g)(1) or (g)(2) of this
AD.

(j) Retained Corrective Actions

This paragraph restates the corrective
actions required by paragraph (j) of AD 2012—
18-13, Amendment 39-17190 (77 FR 57990,
September 19, 2012). If any discrepancy is
detected during any inspection required by
paragraph (g), (h), or (i) of this AD: Prior to
further flight, accomplish the actions
specified by paragraphs (j)(1) and (j)(3) of this
AD, and paragraph (j)(2) of this AD, if
applicable.

(1) Perform a high frequency eddy current
inspection from the forward side of the
bulkhead to detect cracking of the web at the
“Y” chord attachment, around the entire
periphery of the “Y”” chord, in accordance
with Boeing 737 Nondestructive Test Manual
D6-37239, Part 6, Section 51-00—-00, Figure
23, dated November 5, 1995.

(2) If the most recent inspection performed
in accordance with paragraph (g) of this AD
was not a detailed visual inspection:
Accomplish the actions specified by
paragraph (g)(2) of this AD. If the inspection
was a detailed visual inspection, it is not
necessary to repeat that inspection prior to
further flight.

(3) Repair any discrepancy such as
cracking or corrosion or misdrilled fastener
holes using a method approved in
accordance with the procedures specified in
paragraph (u) of this AD.

(k) Retained Inspections of the Web at the
“Y”” Chord Upper Bulkhead From S-15L to
S-15R

This paragraph restates the inspections of
the web at the “Y”” chord upper bulkhead
from S—-15L to S—15R required by paragraph
(k) of AD 2012—-18-13, Amendment 39—17190
(77 FR 57990, September 19, 2012). At the
later of the times specified in paragraphs
(k)(1) and (k)(2) of this AD: Do detailed and
LFEC inspections of the aft side of the
bulkhead web, or do detailed and high
frequency eddy current (HFEC) inspections
from the forward side of the bulkhead, and
do all applicable related investigative and
corrective actions; in accordance with Part 1
of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011, except
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as required by paragraphs (r)(1) and (r)(3) of
this AD. Inspect for cracks, incorrectly
drilled fastener holes, and elongated fastener
holes. Do all applicable related investigative
and corrective actions before further flight.
Repeat the inspections at the applicable
times specified in table 1 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011.

(1) Prior to the accumulation of 25,000
total flight cycles.

(2) Except as required by paragraphs (r)(2)
and (r)(4) of this AD, at the later of the times
specified in the “Compliance Time” column
in table 1 of paragraph 1.E., “Compliance,”
of Boeing Alert Service Bulletin 737—
53A1214, Revision 4, dated December 16,
2011.

(1) Retained Inspections of the Web at the
“Y” Chord in the Lower Bulkhead From S-
15L to S-15R With Revised Inspection and
Repair Conditions

This paragraph restates the inspections of
the web at the “Y”” chord in the lower
bulkhead from S—15L to S—15R required by
paragraph (1) of AD 2012-18-13, Amendment
39-17190 (77 FR 57990, September 19, 2012),
with revised inspection and repair
conditions. Except as required by paragraphs
(r)(2) and (r)(5) of this AD, at the applicable
time specified in table 2 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011: Do detailed and eddy
current inspections of the web from the
forward or aft side of the bulkhead for cracks,
incorrectly drilled fastener holes, and
elongated fastener holes, in accordance with
Part IIT of the Accomplishment Instructions
of Boeing Alert Service Bulletin 737—
53A1214, Revision 4, dated December 16,
2011, except as required by paragraphs (r)(1)
and (r)(3) of this AD. If any crack, incorrectly
drilled fastener hole, elongated fastener hole,
or corrosion is found, before further flight,
repair using a method approved in
accordance with the procedures specified in
paragraph (u) of this AD. Repeat the
inspections at the applicable times specified
in table 2 of paragraph 1.E., “Compliance,”
of Boeing Alert Service Bulletin 737—
53A1214, Revision 4, dated December 16,
2011.

(m) Retained One-Time Inspection Under the
Tear Strap

This paragraph restates the one-time
inspection under the tear strap required by
paragraph (m) of AD 2012-18-13,
Amendment 39-17190 (77 FR 57990,
September 19, 2012). Except as required by
paragraphs (r)(2) and (r)(5) of this AD, at the
applicable time specified in table 3 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011: Do a
one-time LFEC inspection for cracks on the
aft side of the bulkhead of the web located
under the outer circumferential tear strap, or
do a one-time HFEC inspection for cracks
from the forward side of the bulkhead of the
web located under the outer circumferential
tear strap, in accordance with Part II of the
Accomplishment Instructions of Boeing Alert

Service Bulletin 737-53A1214, Revision 4,
dated December 16, 2011, except as required
by paragraph (r)(1) of this AD. If any cracking
is found, before further flight, repair the
bulkhead using a method approved in
accordance with the procedures specified in
paragraph (u) of this AD.

(n) Retained Inspection for Oil-Canning

This paragraph restates the inspection for
oil-canning required by paragraph (n) of AD
2012-18-13, Amendment 39-17190 (77 FR
57990, September 19, 2012). Except as
required by paragraph (r)(2) of this AD, at the
applicable time specified in table 4 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011: Do a
detailed inspection from the aft side of the
bulkhead for oil-canning and do all
applicable related investigative and
corrective actions, in accordance with Part II
of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011, except
as required by paragraph (r)(1) of this AD. Do
all related investigative and corrective
actions before further flight. Thereafter,
repeat the inspection at the applicable times
specified in table 4 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011. For oil-cans found
within the limits specified in Part II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1214, Revision 4,
dated December 16, 2011: In lieu of installing
the repair before further flight, at the
applicable times specified in table 4 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011, do
initial and repetitive detailed and HFEC
inspections for cracks of the oil-canning and
install the repair, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1214, Revision 4,
dated December 16, 2011. If any crack is
found, before further flight, repair the
cracking using a method approved in
accordance with the procedures specified in
paragraph (u) of this AD. Installing the repair
terminates the repetitive inspections for
cracks.

(o) Retained Inspection of the Dome Cap at
the Center of the Bulkhead

This paragraph restates the inspection of
the dome cap at the center of the bulkhead
required by paragraph (o) of AD 2012-18-13,
Amendment 39-17190 (77 FR 57990,
September 19, 2012). Except as required by
paragraphs (r)(2) and (r)(5) of this AD, at the
applicable time specified in table 5 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011: Do an
eddy current inspection to detect any
cracking of the dome cap at the center of the
bulkhead, and do all applicable corrective
actions, in accordance with Part IV of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1214, Revision 4,
dated December 16, 2011. Do all corrective
actions before further flight. Repeat the
inspection at the times specified in table 5 of

paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011.

(p) Retained Inspection of the Forward
Flange of the “Z” Stiffeners at the Dome Cap

This paragraph restates the inspection of
the forward flange of the “Z” stiffeners at the
dome cap required by paragraph (p) of AD
2012-18-13, Amendment 39-17190 (77 FR
57990, September 19, 2012). Except as
required by paragraphs (r)(2) and (r)(5) of this
AD, at the applicable time specified in table
6 of paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011: Do an
HFEC inspection to detect any cracking of the
“Z” stiffener flanges at the dome cap in the
center of the bulkhead, in accordance with
Part V of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011, except
as required by paragraph (r)(1) of this AD. If
any crack is found, before further flight,
repair the flanges using a method approved
in accordance with the procedures specified
in paragraph (u) of this AD. Repeat the
inspection at the applicable times specified
in table 6 of paragraph 1.E., “Compliance,”
of Boeing Alert Service Bulletin 737—
53A1214, Revision 4, dated December 16,
2011.

(q) Retained Inspection for Existing Repairs
on the Bulkhead

This paragraph restates the inspection for
existing repairs on the bulkhead required by
paragraph (q) of AD 2012-18-13,
Amendment 39-17190 (77 FR 57990,
September 19, 2012). Except as required by
paragraph (r)(2) of this AD, at the applicable
time specified in table 7 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011: Do a detailed inspection
of the bulkhead web and stiffeners for
existing repairs, in accordance with Part VI
of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011, except
as required by paragraph (r)(1) of this AD.

(1) If any repair identified in the
“Condition” column of table 8 of paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011, is found and the
“Reference” column refers to Appendix A, B,
C, or D of that service bulletin: At the
applicable times specified in table 8 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011, except
as required by paragraph (r)(2) of this AD, do
an HFEC inspection or an LFEC inspection of
the web for cracking, in accordance with
Appendix A, B, C, or D, as applicable, of
Boeing Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011. If any
cracking is found, before further flight, repair
using a method approved in accordance with
the procedures specified in paragraph (u) of
this AD. Repeat the inspections thereafter at
the applicable intervals specified in table 8
of paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1214,
Revision 4, dated December 16, 2011.
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(2) If any repair identified in the
“Condition” column of table 8 of paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011, is found and the
“Reference” column refers to Appendix E of
that service bulletin: At the applicable times
specified in table 8 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011, except as required by
paragraph (r)(2) of this AD, remove the repair
and replace with a new repair, in accordance
with Appendix E of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011.

(3) If any non-SRM (structural repair
manual) repair is found and the repair does
not have FAA-approved damage tolerance
inspections, except as required by paragraph
(r)(2) of this AD, at the applicable time
specified in table 7 of Paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011: Contact the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
Aircraft Certification Office, for damage
tolerance inspections. Do those damage
tolerance inspections at the times given using
a method approved in accordance with the
procedures specified in paragraph (u) of this
AD.

(r) Retained Exceptions to the Service
Information

This paragraph restates the exceptions to
the service information required by
paragraph (r) of AD 2012—-18-13, Amendment
39-17190 (77 FR 57990, September 19, 2012).

(1) Where Boeing Alert Service Bulletin
737-53A1214, Revision 4, dated December
16, 2011, specifies to contact Boeing for
repair instructions: Before further flight,
repair using a method approved in
accordance with the procedures specified in
paragraph (u) of this AD.

(2) Where Boeing Alert Service Bulletin
737-53A1214, Revision 4, dated December
16, 2011, specifies a compliance time “after
the date of Revision 1 to this service
bulletin,” “from the date of Revision 3 of this
service bulletin,” “after the date of Revision
3 to this service bulletin,” or ‘“of the effective
date of AD 99-08-23,” this AD requires
compliance within the specified compliance
time after October 24, 2012 (the effective date
of AD 2012—-18-13, Amendment 39-17190
(77 FR 57990, September 19, 2012)).

(3) Access and restoration procedures
specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1214, Revision 4, dated December
16, 2011, are not required by this AD.
Operators may do those procedures following
their maintenance practices.

(4) Where table 1 of paragraph 1.E.,
“Compliance” of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011, specifies a compliance
time relative to actions done ““in accordance
with paragraph (a)(2) of AD 99-08-23,” this
AD requires compliance within the specified
compliance time relative to actions specified
in paragraph (g)(2) of this AD.

(5) Where the Condition columns in tables
2, 3, 5, and 6 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1214, Revision 4, dated
December 16, 2011, refer to total flight cycles,
this AD applies to the airplanes with the
specified total flight cycles as of October 24,
2012 (the effective date of AD 2012—-18-13,
Amendment 39-17190 (77 FR 57990,
September 19, 2012)).

(s) Retained Terminating Action With
Revised Paragraph Reference

This paragraph restates the terminating
action specified in paragraph (s) of AD 2012—
18-13, Amendment 39-17190 (77 FR 57990,
September 19, 2012), with a revised
paragraph reference. Accomplishment of the
requirements in paragraph (k) of this AD
terminates the requirements of paragraphs (g)
through (j) of this AD.

(t) Credit for Previous Actions

This paragraph restates the credit for
previous actions specified by paragraph (t) of
AD 2012-18-13, Amendment 39-17190 (77
FR 57990, September 19, 2012). This
paragraph provides credit for the actions
required by paragraphs (k) through (s) of this
AD, if the actions were performed before the
effective date of this AD using the service
bulletins specified in paragraphs (t)(1)
through (t)(4) of this AD.

(1) Boeing Alert Service Bulletin 737—
53A1214, dated June 17, 1999.

(2) Boeing Alert Service Bulletin 737—
53A1214, Revision 1, dated June 22, 2000.

(3) Boeing Alert Service Bulletin 737—
53A1214, Revision 2, dated May 24, 2001.

(4) Boeing Alert Service Bulletin 737—
53A1214, Revision 3, dated January 19, 2011.

(u) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes ODA that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 99-08-23, Amendment
39-11132 (64 FR 19879, April 23, 1999), are
approved as AMOGCs for the corresponding
provisions of this AD.

(5) AMOCs approved previously in
accordance with AD 2012-18-13,
Amendment 39-17190 (77 FR 57990,
September 19, 2012), are approved as
AMOC:s for the corresponding provisions of
this AD.

(v) Related Information

(1) For more information about this AD,
contact Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: (425) 917-6440; fax: (425) 917-
6590; email: alan.pohl@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on January
2,2013.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2013-00186 Filed 1-8—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1217; Directorate
Identifier 2012-NE-39-AD]

RIN 2120-AA64
Airworthiness Directives; International
Aero Engines AG Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
International Aero Engines AG (IAE),
V2525-D5 and V2528-D5 turbofan
engines, with a certain number (No.) 4
bearing internal scavenge tube and a
certain No. 4 bearing external scavenge
tube installed. This proposed AD was
prompted by a report of an engine
under-cowl] fire and commanded in-
flight shutdown. This proposed AD
would require replacement of certain
part number (P/N) No. 4 bearing internal
scavenge tubes, and alignment checks of
certain P/N No. 4 bearing external
scavenge tubes. We are proposing this
AD to prevent engine fire and damage

to the airplane.
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DATES: We must receive comments on
this proposed AD by March 11, 2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact International
Aero Engines, 628 Hebron Avenue,
Suite 400, Glastonbury, CT 06033;
phone: 860-368-3823; fax: 860—755—
6876. You may view the referenced
service information at the FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Martin Adler, Aerospace Engineer,
Engine & Propeller Directorate, FAA, 12
New England Executive Park,
Burlington, MA 01803; phone: 781—
238-7157; fax: 781-238-7199; email:
martin.adler@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2012-1217; Directorate Identifier 2012—
NE-39-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will

consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received a report of a fire warning
on an IAE V2525 turbofan engine
shortly after takeoff. The engine
experienced an under-cowl fire and a
commanded in flight shutdown.
Investigation revealed that this event
was caused by failure of the No. 4
bearing internal scavenge tube due to
high stress. A misalignment of the No.
4 bearing external scavenge tube was
noted to be a contributing factor. This
proposed AD would direct the
replacement of all No. 4 bearing internal
scavenge tubes, P/N 2A2074-01. This
proposed AD would also require
checking the alignment of the No. 4
bearing external scavenge tube, P/N
6A5254, and if it fails the check,
replacement of the external scavenge
tube. These conditions, if not corrected,
could result in engine fire and damage
to the airplane.

Relevant Service Information

We reviewed IAE Service Bulletin
(SB) No. V2500-ENG-72-0630,
Revision 1, dated September 20, 2012.
The SB describes procedures for
replacement of the No. 4 bearing
internal scavenge tube and for
verification of proper alignment of the
No. 4 bearing external scavenge tube.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require the
replacement of the No. 4 bearing
internal scavenge tube, P/N 2A2074-01,
at the next combustor module-level
exposure. This AD would also require
verification of the alignment and
installation of the No. 4 bearing external
scavenge tube, P/N 6A5254, relative to
the tube-to-boss elbow, P/N 2A2514 or
P/N 2A3951-01, on the No. 4 bearing
internal scavenge tube, P/N 2A2074-01.

Differences Between the Proposed AD
and the Service Information

The SB requires replacement of the
No. 4 bearing internal scavenge tube, P/
N 2A2074-01, at each combustor
module-level exposure. This AD would
require replacement at each combustor
module-level exposure after 10,000
cycles.

Interim Action

We consider this proposed AD
interim action. The design approval
holder is currently developing a
modification that will address the
unsafe condition identified in this AD.
Once this modification is developed,
approved, and available, we might
consider additional rulemaking.

Costs of Compliance

We estimate that this proposed AD
would affect 123 engines installed on
airplanes of U.S. registry. We estimate
that it would take 1.5 hours per engine
to replace the No. 4 bearing internal
scavenge tube, and 3 hours per engine
to replace the No. 4 bearing external
scavenge tube. Required parts would
cost $25,251 per engine. The average
labor rate is $85 per hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$3,152,921.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
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responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

International Aero Engines AG: Docket No.

FAA-2012-1217; Directorate Identifier
2012-NE-39-AD.

(a) Comments Due Date

We must receive comments by March 11,
2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to International Aero
Engines AG (IAE), V2525-D5 and V2528-D5
turbofan engines, serial numbers V20001
through V20285, with number (No.) 4 bearing
internal scavenge tube, part number (P/N)
2A2074-01 and No. 4 bearing external
scavenge tube, P/N 6A5254 installed.

(d) Unsafe Condition

This AD was prompted by a report of an
engine under-cowl fire, commanded in-flight
shutdown, and damage to the airplane. We
are issuing this AD to prevent engine fire and
damage to the airplane

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(f) No. 4 Bearing Internal Scavenge Tube,
P/N 2A2074-01, Replacement

Replace the No. 4 bearing internal scavenge
tube, P/N 2A2074-01, at each combustor
module-level exposure after the No. 4 bearing
internal scavenge tube has accumulated
10,000 flight cycles (FCs) since new. If the
FCs on the tube cannot be confirmed, replace
the tube at each combustor module-level
exposure.

(g) No. 4 Bearing External Scavenge Tube,
P/N 6A5254, Installation

At each installation, check the alignment of
the No. 4 bearing external scavenge tube, P/
N 6A5254, in accordance with paragraphs
3.A. PART 2, of IAE NMSB No. V2500-ENG—
72—-0630, Revision 1, dated September 20,
2012. If the tube is misaligned, replace with
anew tube.

(h) Definitions

Combustor module level exposure is
defined as separation of the combustor case
and the compressor case flanges.

(i) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs to this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(j) Related Information

(1) For more information about this AD,
contact Martin Adler, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
email: martin.adler@faa.gov, phone: 781—
238-7779; fax: 781-238-7199.

(2) For service information identified in
this AD, contact International Aero Engines
AG, 628 Hebron Avenue, Suite 400,
Glastonbury, CT 06033; phone: 860—-368—
3823; fax: 860—755—-6876. You may view this
service information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7125.

Issued in Burlington, Massachusetts, on
December 28, 2012.

Colleen M. D’Alessandro,

Assistant Manager, Engine & Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 2013-00212 Filed 1-8—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922

Boundary Expansion of Cordell Bank
and Gulf of the Farallones National
Marine Sanctuaries; Intent To Prepare
Draft Environmental Impact Statement;
Scoping Meetings

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).

ACTION: Correction.

SUMMARY: On December 21, 2012,
NOAA published a notice of intent in
the Federal Register to revise the
boundaries of Cordell Bank and Gulf of
the Farallones national marine
sanctuaries. This document makes a
correction to the dates of the scoping
meetings. The end of the scoping period
remains March 1, 2013.
DATES: NOAA will accept public
comments on the notice of intent
published at 77 FR 75601 (December 21,
2012) through March 1, 2013.

Dates for scoping meetings are:

(1) January 24, 2013 at the Bodega Bay
Grange Hall.

(2) February 12, 2013 at the Point
Arena High School.

(3) February 13, 2013 at the Gualala
Community Center.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NOS-2012-0228, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NOS-2012-
0228, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Maria Brown, Sanctuary
Superintendent, Gulf of the Farallones
National Marine Sanctuary, 991 Marine
Drive, The Presidio, San Francisco, CA
94129.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NOAA. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information


http://www.regulations.gov/#!docketDetail;D=NOAA-NOS-2012-0228
http://www.regulations.gov/#!docketDetail;D=NOAA-NOS-2012-0228
http://www.regulations.gov/#!docketDetail;D=NOAA-NOS-2012-0228
mailto:martin.adler@faa.gov
http://www.regulations.gov
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submitted voluntarily by the sender will
be publicly accessible. NOAA will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

FOR FURTHER INFORMATION CONTACT:
Maria Brown at Maria.Brown@noaa.gov
or 415-561-6622; or Dan Howard at
Dan.Howard@noaa.gov or 415—663—
0314.

SUPPLEMENTARY INFORMATION:

Public Scoping Meetings: NOAA
intends to conduct a series of public
scoping meetings to collect public
comments. These meetings will be held
on the following dates and at the
following locations and times:

1. Bodega Bay, CA

Date: January 24, 2013.
Location: Bodega Bay Grange Hall.
Address: 1370 Bodega Avenue,
Bodega Bay, CA 94923.
Time: 6 p.m.
2. Pt. Arena, CA

Date: February 12, 2013.
Location: Point Arena High School.
Address: 185 Lake Street, Point
Arena, CA 95468.
Time: 6 p.m.
3. Gualala, CA

Date: February 13, 2013.

Location: Gualala Community Center.

Address: 47950 Center Street, Gualala,
CA 95445.

Time: 6 p.m.

Authority: 16 U.S.C. 1431 et seq.; 16 U.S.C.
470.

Dated: December 27, 2012.
Daniel J. Basta,

Director for the Office of National Marine
Sanctuaries.

[FR Doc. 2012-31655 Filed 1-8—13; 8:45 am]
BILLING CODE 3510-NK-P

FEDERAL TRADE COMMISSION

16 CFR Part 305
[3084—AB15]

Disclosures Regarding Energy
Consumption and Water Use of Certain
Home Appliances and Other Products
Required Under the Energy Policy and
Conservation Act (“Appliance Labeling
Rule”)

AGENCY: Federal Trade Commission
(“FTC” or “Commission”).

ACTION: Proposed Rule and Proposed
Conditional Exemption.

SUMMARY: The Commission proposes to
amend the Appliance Labeling Rule
(“Rule”) by updating ranges of
comparability and unit energy cost
figures for many EnergyGuide labels.
The Commission also seeks comment on
a proposed exemption request by the
Association of Home Appliance
Manufacturers (AHAM) to help
consumers compare the labels on
refrigerators and clothes washers after
the implementation of upcoming
changes to the Department of Energy
test procedures for those products.

DATES: Comments must be received by
March 1, 2013.

ADDRESSES: Interested parties may file a
comment online or on paper by
following the instructions in the
Request for Comment part of the
SUPPLEMENTARY INFORMATION section
below. Write “Energy Label Ranges,
Matter No. R611004” on your comment,
and file your comment online at
https://ftcpublic.commentworks.com/
ftc/energylabelranges by following the
instructions on the Web-based form. If
you prefer to file your comment on
paper, mail or deliver your comment to
the following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex U), 600
Pennsylvania Avenue NW., Washington,
DC 20580.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, (202) 326—2889,
Attorney, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, Room M—8102B,
600 Pennsylvania Avenue NW.,
Washington, DC 20580.

SUPPLEMENTARY INFORMATION:
I. Background

The Commission issued the
Appliance Labeling Rule (“Rule”) in
1979,1 in response to a directive in the
Energy Policy and Conservation Act of
1975 (EPCA).2 The Rule requires energy
labeling for major home appliances and
other consumer products, to help
consumers compare competing models.
When first published, the Rule applied
to eight categories: refrigerators,
refrigerator-freezers, freezers,
dishwashers, water heaters, clothes
washers, room air conditioners, and
furnaces. The Commission subsequently
expanded the Rule’s coverage to include
central air conditioners, heat pumps,

144 FR 66466 (Nov. 19, 1979) (Rule’s initial
promulgation).

242 U.S.C. 6294. EPCA also requires the
Department of Energy (“DOE”) to develop test
procedures that measure how much energy
appliances use, and to determine the representative
average cost a consumer pays for different types of
energy.

plumbing products, lighting products,
ceiling fans, and televisions. The
Commission is currently conducting a
regulatory review of the Rule.3

The Rule requires manufacturers to
attach yellow EnergyGuide labels on
many of these products, and prohibits
retailers from removing the labels or
rendering them illegible. In addition,
the Rule directs sellers, including
retailers, to post label information on
Web sites and in paper catalogs from
which consumers can order products.
EnergyGuide labels for covered
appliances must contain three key
disclosures: estimated annual energy
cost (for most products); a product’s
energy consumption or energy
efficiency rating as determined from
Department of Energy (DOE) test
procedures; and a comparability range
displaying the highest and lowest
energy costs or efficiency ratings for all
similar models. For energy cost
calculations, the Rule specifies national
average costs for applicable energy
sources (e.g., electricity, natural gas, oil)
as calculated by DOE. The Rule sets a
five-year schedule for updating range of
comparability and annual energy cost
information.# The Commission updates
the range information based on
manufacturer data submitted pursuant
to the Rule’s reporting requirements.

II. Proposed Amendments

As discussed below, the Commission
proposes to update the comparability
ranges (Appendices A-J to Part 305) and
national average energy cost figures
(Appendix K to Part 305) for many
EnergyGuide labels consistent with its
five-year schedule. This Notice also
contains several minor, proposed
revisions and updates to the label’s
content, some of which were suggested
by commenters as part of the
Commission’s ongoing regulatory
review. To avoid requiring multiple
label revisions within a short time
period, the Commission proposes to
require these label content changes
concurrently with the range updates.
Finally, the Commission proposes to
grant a request from the Association of
Home Appliance Manufacturers
(AHAM) seeking an exemption related
to labeling requirements for
refrigerators, refrigerator-freezers, and
freezers (hereinafter referred to as
“refrigerators”), and clothes washers to

377 FR 15298 (Mar. 15, 2012) (regulatory review).
The Commission currently has two other open
proceedings related to other proposed amendments
for the Rule. See 77 FR 33337 (June 6, 2012)
(proposed changes to furnace and central air
conditioner labels); 76 FR 45715 (Aug. 1, 2011)
(proposed expanded light bulb coverage).

416 CFR 305.10.


https://ftcpublic.commentworks.com/ftc/energylabelranges
https://ftcpublic.commentworks.com/ftc/energylabelranges
mailto:Maria.Brown@noaa.gov
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address recent DOE test procedure
changes.

A. Comparability Range and Energy
Cost Revisions

In accordance with the Rule’s five-
year schedule for label updates, the
Commission publishes proposed
revisions to the comparability range and
energy cost information for many
products bearing EnergyGuide labels.?
The comparability ranges (i.e., scales)
show the highest and lowest energy
costs or energy efficiency ratings of
models similar to the labeled product.
The Commission derives these ranges
from annual data submitted by
manufacturers.® In addition, the
Commission is updating the average
energy cost figures (e.g., 12 cents per
kWh) manufacturers must use to
calculate a model’s estimated energy
cost for the label based on national
average cost figures published by DOE.”
To effect these changes, the Commission
proposes amendments to the applicable
tables in the Rule’s appendices.
Manufacturers must begin using this
new information within 90 days after
publication of a final notice in this
proceeding. To aid manufacturers in
transitioning to the new ranges, FTC
staff will provide sample label template
files on its Web site.8

At this time, the Commission does not
propose to alter range and cost
information for EnergyGuide labels on
four product categories (refrigerators,
clothes washers, furnaces and central air
conditioners, and televisions) given
upcoming DOE regulatory changes
applicable to those products.® Instead,

516 CFR 305.10.

6In addition to revising existing comparability
ranges, the Commission proposes to include a new
range for instantaneous electric water heaters
(Appendix D6).

777 FR 29940 (Apr. 26, 2012) (DOE notice for
“Representative Average Unit Costs of Energy”).

8 The Commission will also update the prototype
and sample labels in the Rule’s appendices to
reflect the new range and cost information as well
as the minor label content changes proposed in this
Notice when it publishes a final rule regarding the
ranges.

9For refrigerators and clothes washers, as
discussed in Section II.B. below, the Commission
proposes to update range and cost information after
the upcoming implementation of revised DOE
standards and test procedures, which will
significantly change energy use data for those
products. See infra note 19. Similarly, for furnace
and central air conditioner labels, the Commission
recently announced plans to issue range data to
coincide with new DOE efficiency standards
scheduled to become effective next year. 77 FR
33337 (June 6, 2012) (proposed FTC rule). Finally,
for televisions, the Commission will issue revisions
to the television ranges in 16 CFR 305.17 after DOE
adopts a recently proposed test procedure. 77 FR
2830 (Jan. 19, 2012) (proposed DOE test procedure).
The Commission will also establish an annual
reporting schedule for television manufacturers at

the Commission proposes waiting to
synchronize the changes with the
impending DOE regulations. By doing
so, the Commission would avoid several
label changes in a short time period, a
practice that could confuse consumers
and burden manufacturers.

B. Proposed Revisions and Updates to
Label Content

In addition to the proposed range and
cost updates, the proposed amendments
contain five minor label changes to
simplify and improve the disclosures.
The Commission also seeks comment on
the possible elimination of range
information on television labels.
Finally, the Commission seeks comment
on the potential increase in the
frequency of changes to range and cost
information on all EnergyGuide labels.

First, consistent with recently
implemented FTC labeling requirements
for light bulb and television labels,° the
proposed rule rounds to the nearest cent
the national average electricity (12 cents
per kWh) and natural gas ($1.06 per
therm) cost figures (in Appendix K)
used to calculate the label’s estimated
annual operating (energy) cost. In the
past, the Rule has expressed these
figures as a fraction of a cent (e.g., 11.85
cents per kWh). A cost figure rounded
to cents should be more familiar to
consumers and should not have any
negative impact on the label’s utility
because any differences in cost from
such rounding will be very small and
apply to all models.1?

Second, also consistent with the
recent television and light bulb labeling
requirements, the proposed
amendments further simplify the label’s
cost disclosure by eliminating reference
to the cost rate’s year in § 305.11(1).
Currently, the label identifies the year of
the underlying energy cost rate (e.g.,
“based on a 2007 national average
electricity cost of 10 cents per kWh”).
This date remains on the label for five
years. For example, labels for a product

that time. EPCA requires annual reporting based on
DOE test procedures. Because no DOE television
test procedure currently exists, the Rule currently
contains no reporting requirements. 42 U.S.C.
6296(b)(4) (FTC annual reporting requirements tied
to DOE test procedure); 16 CFR 305.8 (FTC
reporting requirements). In addition, these
amendments do not affect recently revised labeling
requirements for lighting products. 75 FR 41696
(July 19, 2010). The Rule has separate provisions in
§305.15 for energy cost disclosures on lighting
products.

1075 FR 41696 (]uly 19, 2010) [1ight bulbs); 76 FR
1038 (Jan. 6, 2011) (televisions).

11DOE’s 2012 national average energy cost data
lists electricity at 11.84 cents/kWh. 77 FR 24940
(Apr. 26, 2012) (DOE fuel cost update).
Accordingly, the FTC’s proposed amendments
require manufacturers to use 12 cents/kWh in
calculating energy cost for affected labels.

introduced in 2011 state that the cost
figure derives from a 2007 national
average. However, because energy rates
can increase and decrease from year to
year, the benefit of disclosing this detail
on the label does not appear significant.
More importantly, this disclosure could
cause confusion. For instance, the
2007 reference in the example above
may incorrectly suggest to some
consumers that the product itself was
produced in 2007. To avoid these
problems, the Commission proposes to
eliminate the reference to the year. The
label would simply read ‘“‘based on a
national average electricity cost of

* % % »

Third, based on comments in the
ongoing regulatory review for the Rule,
the Commission proposes to include a
new disclosure on room air conditioners
(§305.11(f)) explaining that the cost
estimate is based on an assumed 750
hours of operation a year.12 Similar
estimates already appear on other labels
(e.g., four loads per week for
dishwashers and five hours per day for
televisions). This change should help
consumers gauge the product’s
estimated energy cost in the context of
their own use. Fourth, the amendments
replace the term “operating cost” with
“energy cost” on EnergyGuide labels for
appliances (§ 305.11(f)). The term
“energy”’ ties the disclosure directly to
the label’s purpose (i.e., disclosing the
product’s energy use) and is consistent
with new labels for televisions and light
bulbs. Finally, the amendments make a
conforming change to the Web site
address on the label, from www.ftc.gov/
appliances to www.ftc.gov/energy.

In addition to these minor changes,
the Commission seeks comment on
whether to retain range information on
television labels.13 In comments related
to the regulatory review of the overall
Rule, the Consumer Electronics
Association (CEA) argued that the
comparability ranges on the
EnergyGuide labels become obsolete
soon after they are issued because the
television market changes so
frequently.14 As a result, the estimated
energy costs for many models fall

12Joint Comments from Energy-Efficiency and
Consumer Organizations (May 16, 2012) (#560957—
00015) available at http://www.ftc.gov/os/
comments/energylabelamend/00015-83010.pdyf.

1316 CFR 305.17(f).

14 CEA comments (May 16, 2012) (#560957—
00012) available at http://www.ftc.gov/os/
comments/energylabelamend/560957-00012-
83006.pdf. EPCA grants the Commission discretion
to include (or exclude) range information for
television labels. 42 U.S.C. 6296(c)(9). However,
once DOE issues a final test procedure,
manufacturers will have to submit energy data
whether or not the label displays a range. 42. U.S.C.
6296(b)(4).


http://www.ftc.gov/os/comments/energylabelamend/560957-00012-83006.pdf
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outside the range depicted on the label,
limiting the label’s utility. CEA also
noted that, in lieu of the ranges on
labels, consumers can rely on other
sources, including consumer and trade
publications and product reviews, to
obtain comparative energy information
for televisions. In response, the
Commission seeks comment on whether
to eliminate range information from
future updates of the television label.
Comments should address whether
range information is useful, whether the
model’s energy cost information
provides an adequate comparative tool
for consumers shopping in stores and
online, and whether there are sufficient
alternatives to provide comparability
information to consumers.

Finally, the Commission seeks
comment on whether to update range
and cost information more frequently
than every five years.1® In comments on
the regulatory review, several energy-
efficiency organizations suggested that
the FTC follow a three-year schedule to
update national average energy cost
figures and the comparison ranges for
most products. They also recommended
a two-year schedule for products with
rapidly changing efficiencies and
quicker sell-through periods, such as
televisions.1® The commenters argued
that the current schedule fails to keep
pace with efficiency improvements of
new models. Similarly, in their view,
the five-year schedule does not update
the label’s average cost figures
frequently enough. In support of these
observations, the commenters noted
recent dishwasher market changes
brought on by new DOE standards as
well as an approximately 10% increase
in national average electricity costs over
the last few years.

In establishing the five-year schedule,
the Commission recognized the
potential benefits of more frequent
changes to cost and range information.1”
However, the Commission concluded
that the need for consistent label
information is paramount and, on
balance, deserves greater weight than
the need for more frequent updates. In
doing so, the Commission focused on
the need to minimize frequent label
changes, noting that inconsistent cost
and range information for competing
models in showrooms and catalogs can
lead to consumer confusion and a lack
of confidence in the label. In the

1516 CFR 305.10(a).

16 Joint Comments from Energy-Efficiency and
Consumer Organizations (May 16, 2012) (#560957—
00015) available at http://www.ftc.gov/os/
comments/energylabelamend/00015-83010.pdyf.

1772 FR 49948, 49959 (Aug. 29, 2007)
(rulemaking on effectiveness of the EnergyGuide
label).

Commission’s view, the five-year
schedule strikes a reasonable balance
between maintaining consistent
disclosures and providing frequent
updates. Accordingly, the Commission
is not proposing to change the current
schedule. However, the Commission
seeks further comment on whether it
should adopt the commenters’
suggestions to implement a three-year
schedule.

C. Proposed Conditional Exemption for
Refrigerators and Clothes Washers

In response to a request from the
Association of Home Appliance
Manufacturers (AHAM),18 the
Commission proposes a conditional
exemption and rule amendments for
refrigerators and clothes washers. New
DOE testing procedures for these
products, issued in conjunction with
new efficiency standards, change the
methods for calculating a model’s
energy use and, as a result, will trigger
substantial changes to the energy
information disclosed on EnergyGuide
labels.’® To aid consumers in their
comparison shopping during this
transition, the Commission proposes a
distinct label for models tested under
the new DOE procedure to be used both
during this transition and afterward. In
addition, the Commission proposes to
allow manufacturers to begin labeling
new models using the new DOE test
procedures several months before the
DOE compliance dates to ease the
burden associated with transition to the
new test procedures.2°

AHAM submitted its request in
anticipation of upcoming DOE energy
conservation standards and test
procedures for refrigerators (effective on
September 15, 2014) and clothes
washers (effective on March 7, 2015).
The new, more stringent conservation
standards will render a substantial
portion of existing refrigerator and
clothes washer models obsolete. In
addition, the updated test procedures
will yield substantially different results
than the current ones. According to

18 AHAM comments (July 17, 2012) (#560957—
00023) at http://www.ftc.gov/os/comments/
energylabelamend/00023-83190.pdf and (Sept. 11,
2012) (#560957-00025) at http://www.ftc.gov/os/
comments/energylabelamend/560957-00025-
84112.pdf.

1976 FR 57516 (Sept. 15, 2011) (refrigerator
standards); 77 FR 3559 (Jan. 25, 2012) (refrigerator
test procedure); 77 FR 32308 (May 31, 2012)
(clothes washer standards); 77 FR 13888 (Mar. 7,
2012) (clothes washer test procedure). DOE rules
require compliance with the new test procedures
for all refrigerators by September 15, 2014 and for
all clothes washers by March 7, 2015.

20 The Commission issued similar modifications
in 2003 for clothes washer labels in response to
changes in the DOE test procedure. 68 FR 23584
(May 5, 2003).

AHAM, the new refrigerator test
procedure will increase the measured
energy use of refrigerators by
approximately 14%, though the increase
will vary between product classes,
manufacturers, and even individual
models.21 In addition, the new clothes
washer test procedure bases annual
energy use estimates on 295 cycles per
year (approximately six per week),
instead of the current 392 cycles
(approximately eight per week), thus
reducing stated energy costs on the
EnergyGuide labels by about 25%.22

AHAM notes that after manufacturers
start to test their products using the new
procedures, showrooms and Web sites
will contain some models tested under
the old procedure and others tested
under the new one. In AHAM’s view,
the resulting mix of EnergyGuide labels
could severely hamper consumers in
making fair product comparisons.

To help facilitate the transition to the
new efficiency standards and to aid
shoppers who compare products during
this period, AHAM proposed two
measures. First, it seeks permission to
use the new DOE tests for labeling
models introduced prior to DOE’s
compliance dates. Second, it
recommends different, transitional
EnergyGuide labels for these models, to
help consumers distinguish products
tested under the new procedure from
those tested under the old one.
Specifically, AHAM proposes that new
labels contain blue (cyan) text and
include the statement: “Blue
EnergyGuide Compares Only to Other
Models with Blue EnergyGuides (due to
new U.S. Government requirements).” 23
AHAM’s members want to begin using
the new test procedures and transitional
labels for models introduced after
January 1, 2014 for refrigerators, and
June 1, 2014 for clothes washers. AHAM
also requested that the Commission
continue to require this modified label
for products tested under the new
procedure until DOE makes another
substantial change to the test procedure
in the future.

AHAM contends that these proposals
will reduce burdens associated with
upcoming regulatory changes, avoid

21 AHAM comments (May 16, 2012) (#560957—
0013) at http://www.ftc.gov/os/comments/
energylabelamend/00013-83038.pdyf.

22 See 77 FR 13888, 13933 (Mar. 7, 2012) (DOE
clothes washer test procedure). The new DOE test
procedure also includes the cost of energy
consumed in non-active wash modes.

23 AHAM comments (Sept. 11, 2012) (#560957—
00025) at http://www.ftc.gov/os/comments/
energylabelamend/560957-00025-84112.pdf. In
those comments, AHAM also recommended that the
Commission omit a comparability range scale from
the label until data from the new test procedures
becomes available.
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consumer confusion, and encourage
early introduction of high-efficiency
models. The Commission generally
agrees. The proposal should reduce
burdens by allowing refrigerator and
clothes washer manufacturers to roll out
new high-efficiency models well before
the DOE compliance date and thus
avoid the logistical complications
associated with designing, producing,
and testing many models at the same
time.24 In addition, using transitional
labels will avoid the display of a
misleading mix of test results on
EnergyGuide labels. Lastly, early
compliance will provide an incentive
for manufacturers to introduce models
that meet the more stringent energy
standards sooner, thus providing
consumers with more high-efficiency
choices.25

Therefore, the Commission proposes
to exempt manufacturers from certain
EnergyGuide testing and labeling
requirements for new refrigerator and
clothes washer models introduced
before DOE’s compliance dates.
Specifically, the Commission proposes
to grant a conditional exemption from
the Rule’s requirement that, for
purposes of the EnergyGuide label,
manufacturers use the estimated annual
energy consumption derived from the
test procedures presently required by
DOE.2¢ By granting the requested
exemption, the Commission would
allow manufacturers to begin using the
results of DOE’s new procedures and
provide those results on EnergyGuide
labels several months before the DOE
compliance date.

The Commission proposes to grant
this exception, but only to the extent
required to allow manufacturers 27 to
use the new test procedures on
refrigerator (including refrigerators,
refrigerator-freezers, and freezers) and
clothes washer models manufactured
after January 1, 2014 (for refrigerators)
and June 1, 2014 (for clothes washers).

24 To facilitate the early introduction of these
higher-efficiency models, DOE has announced that
manufacturers may certify these models with DOE
using the new test procedures, thus relieving them
from having to test new models under both the old
and new test procedures during the transition
period. On June 29, 2012, DOE issued guidance
permitting early compliance with new or amended
test procedures and standards. See http://
www1.eere.energy.gov/buildings/
appliance_standards/pdfs/tp_faq_2012-06-29.pdf.
Thus, in DOE’s view, manufacturers may begin
using the new test procedures before the dates
specified for compliance.

25 AHAM also requested guidance on whether
manufacturers must change model numbers for
products during the DOE transition period. Unless
the manufacturer modifies the model in a way that
affects its energy performance, the Commission
does not recommend changing model numbers
during the transition.

If a manufacturer continues to use the
current test results for a particular
model until the new procedures take
effect, September 15, 2014 (for
refrigerators) and March 7, 2015 (for
clothes washers), it must continue to
use the current label for that model up
until those dates. Manufacturers would
remain obligated to comply with all
other Rule requirements. The
Commission proposes to grant this
exemption on the following additional
conditions:

(1) For models manufacturers choose
to test and label under the exemption,
manufacturers must follow the new
DOE test procedures in 10 CFR Part 430,
Subpart B, Appendix A (refrigerators)
and Appendix J2 (clothes washers) to
determine the energy use figures printed
on EnergyGuide labels; 28

(2) For all such models,
manufacturers must use EnergyGuide
labels, as illustrated in Figures 1 and 2
of this Notice, with the energy cost and
electricity use figures in yellow text
framed by block boxes and containing
the statement “Compare to other labels
with yellow numbers. Appliances that
have labels with black numbers were
tested differently to estimate cost and
electricity used.” 29

(3) For all such models,
manufacturers must print the estimated
energy cost on the label above the center
of the comparability range, and the
following statement must appear
directly below the range: “Cost Range
Not Available,” as illustrated in Figures
1 and 2 of this Notice; 30

(4) For all such models, the label must
state that the estimated energy cost is
based on a national average electricity
cost of 12 cents per kWh; and

(5) For all such clothes washer
models, the label must state that the
estimated energy cost is based on six
wash loads per week and, as discussed

2616 CFR 305.5(a) and 305.11(a) (FTC testing and
labeling); see also 10 CFR Part 430 (DOE test
procedures).

27 Consistent with the Rule’s requirements, the
proposed exemption applies to both manufacturers
and private labelers.

28 Manufacturers also may use the new test
procedures for labeling existing products during
this period, but must follow all conditions of this
exemption in doing so.

29 The Commission does not propose a cyan
(blue) label as suggested by AHAM because cyan
text on yellow background would be difficult to
read, especially for smaller text. In addition, the
cyan ink could cause confusion with regard to
ENERGY STAR certification given that cyan is the
color commonly used for ENERGY STAR logos. By
retaining the yellow and black format, the proposed
label will not change the printing cost associated
with the labels.

30 The Commission will publish range
information for the new labels once energy data

below, must provide capacity in cubic
feet.31

Second, to ensure consistency in
labeling following the exemption
period, the Commission proposes to
amend the Rule at §§ 305.5(a) and
305.11 to require these new labels, as
described in the five conditions above,
after the test procedure transition. Thus,
the new labels would apply to all
refrigerators and clothes washers
distributed on, or after, the DOE new
test procedure compliance dates
(September 15, 2014 for refrigerators
and March 7, 2015 for clothes washers).
This change should reduce consumer
confusion in viewing labels that look
alike but contain differently-calculated
information.32 The Commission
proposes to maintain this new label
until DOE further amends the test
procedures in the future beyond 2015.
At that time, the Commission will
consider changes to the label. In
addition, once the Commission receives
product data reflecting new and existing
models tested under the new DOE
procedures, it would issue new
comparability ranges for those products.

The Commission seeks comment on
the proposed exemption and associated
amendments. In particular, the
Commission requests input on whether
the different results from the new and
old DOE test procedures are significant
enough to warrant the proposed label
modifications. In addition, the
Commission seeks comment on whether
the proposed label changes are
appropriate and will help consumers in
their purchasing decisions. In
particular, commenters should address
whether the proposed labels will
effectively communicate to consumers
that they should not compare the old
and new labels. In addition,
commenters should identify any
alternative disclosures or label design

becomes available for refrigerators and clothes
washers tested under the new procedure, most
likely in 2015.

31 The new DOE test procedure changes the
estimated weekly clothes washer cycles from 8 to
6. 77 FR 13888 (DOE clothes washer test
procedure).

32To avoid confusion associated with the
multiple rule amendments and effective dates
covered by this Notice, the Commission has not
included formal proposed rule language for the
transitional labels. However, this Notice contains a
full description of the proposal, including sample
labels. In addition, the minor label changes
proposed in section ILB. (i.e., fuel rates to the
nearest cent and the use of “energy cost”” instead
of “operating cost”’) would not be required for
refrigerator and clothes washer labels until the new
DOE test procedure compliance dates. (September
15, 2014 for refrigerators and March 7, 2015 for
clothes washers).


http://www1.eere.energy.gov/buildings/appliance_standards/pdfs/tp_faq_2012-06-29.pdf
http://www1.eere.energy.gov/buildings/appliance_standards/pdfs/tp_faq_2012-06-29.pdf
http://www1.eere.energy.gov/buildings/appliance_standards/pdfs/tp_faq_2012-06-29.pdf
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features that would be more effective
than the proposed labels.
BILLING CODE 6750-01-P

U.S. Government Federal law prohibits removal of this label before consumer purchase.

ENERGYGUIDE

Refrigerator-Freezer XYZ Corporation
® Automatic Defrost Model ABC-L
® Side-Mounted Freezer Capacity: 23 Cubic Feet
® Through-the-Door Ice

Compare to other labels with yellow numbers.

Appliances that have labels with black numbers were tested differently
to estimate cost and electricity used.

Estimated Yearly Energy Cost

$51

..

Cost range not available

425 kWh

Estimated Yearly Electricity Use

@ Your cost will depend on your utility rates and use.
® Cost range based only on models of similar capacity with automatic defrost,

side-mounted freezer, and through-the-door ice.
® Estimated energy cost based on a national average electricity cost of 12 cents

per kWh.
ftc.gov/energy

FIGURE 1 — PROPOSED TRANSITIONAL REFRIGERATOR-FREEZER LABEL
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U.S. Government

Clothes Washer
Capacity: Standard

358

Estimated Yearly Electricity Use

Federal law prohibits removal of this label before consumer purchase.

ENERGYGUIDE

Compare to other labels with yellow nhumbers.

Appliances that have labels with black humbers were tested differently

to estimate cost and electricity used.

Estimated Yearly Energy Cost

(when used with an electric water heater)

$43

s

Cost range not available

® Your cost will depend on your utility rates and use.

® Cost range based only on standard capacity models.

® Estimated operating cost based on six wash loads a week and a national average
electricity cost of 12 cents per kWh and natural gas cost of $1.06 per therm.

ftc.gov/energy

Capacity: 2.5 cubic feet

$16

Estimated Yearly Energy Cost

(when used with a natural gas water heater)

XYZ Corporation
Models G39, X88, Z33

FIGURE 2 — PROPOSED TRANSITIONAL CLOTHES WASHER LABEL

BILLING CODE 6750-01-C

D. Additional Refrigerator and Clothes
Washer Issues

In addition to the exemption request
for a transitional label, the Commission
has considered the following three
issues related to refrigerators and
clothes washers raised in response to
the regulatory review notice: Changes to

refrigerator range categories; disclosures
for refrigerator models with optional
icemakers; and capacity information for
clothes washers.33

Refrigerator Comparability Range
Categories: The current rule organizes

33 The Commission plans to consider other
outstanding issues from the regulatory review at a
later date.

refrigerator comparability ranges by
product configuration (e.g., models with
top-mounted freezers) in Appendices
A1-A8. The current requirements
designate eight separate range categories
for refrigerator models and three for
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freezer models.34 These ranges disclose
the energy costs associated with the
most and least efficient models in a
particular category. Specifically, for
automatic-defrost refrigerator freezers,
which typically populate the bulk of
showroom floors, the Rule contains five
categories (or styles): Side-by-side door
models with and without through-the-
door ice service; top-mounted freezer
models with and without through-the-
door ice service; and bottom-mounted
freezer models. The Rule also has ranges
for less common models including those
with manual and partial defrost models,
and refrigerator-only models.3% These
categories allow consumers to compare
the energy use of similarly configured
refrigerators.

Several energy-efficiency and
consumer groups urged the Commission
to consolidate the comparability ranges
into a single range covering all
configurations.3® They reasoned one
range would allow consumers to
compare a product’s energy
performance against all other models.
AHAM opposed this approach, arguing
that consolidation of the ranges for
different configurations would cast
fully-featured products that use more
energy in an unfavorable light. AHAM
also pointed to data suggesting that
consumers usually replace their existing
refrigerators with similarly configured
models. AHAM acknowledged,
however, that it had no detailed
information directly addressing whether
consumers shop with a specific
configuration in mind. It concluded
that, without clear data on consumer
shopping habits, the Commission
should refrain from changing the
current ranges.3”

The Commission does not propose
any changes at this time. Without
further opportunity for comment on a
proposal and more information about
consumer buying habits, the
Commission is reluctant to alter existing
requirements.3® Once DOE’s new

34 The Rule further divides each model category
into several size classes (e.g., 19.5 to 21.4 cubic
feet), each with its own comparability range.

35 See 16 CFR part 305, Appendices A and B.
36Joint Comments from Energy-Efficiency and
Consumer Organizations (May 16, 2012) (#560957—

00015) available at http://www.ftc.gov/os/
comments/energylabelamend/00015-83010.pdyf.

37 AHAM comments (Sept. 11, 2012) (#560957—
00025) available at http://www.ftc.gov/os/
comments/energylabelamend/560957-00025—
84112.pdf.

38 The consolidation of ranges also could cause
conflicts and confusion with regard to the ENERGY
STAR system, which sets efficiency levels based on
different refrigerator configurations. For example,
ENERGY STAR-qualified side-by-side door models
are highly efficient compared to other side-by-side
models but not necessarily compared to all other
refrigerator-freezers. Therefore, if the comparison

standards become effective, the
Commission will examine new range
data from models on the market and
consider whether to propose changes to
the range categories.

Refrigerator Models with Optional
Icemakers: Currently, refrigerator labels
do not reflect icemaker energy
consumption because the current DOE
test procedure does not measure a
model’s icemaker operation. However,
because the new DOE procedures will
account for icemakers, the new labels
will now include icemaker energy
consumption for those products.3?

In light of this change, AHAM has
raised concerns about labeling for so-
called “kitable” refrigerator models (i.e.,
models that can be fitted with an
icemaker before or after purchase).4°
The new DOE rules divide these
products into categories (i.e., units with
pre-installed icemakers and units
without). Thus, each category will have
its own EnergyGuide labels reflecting
different levels of energy use. In
comments to the Commission, AHAM
has suggested that all “kitable”
refrigerator labels disclose the energy
use of the model shipped without the
optional icemaker to avoid overstating
energy costs for models that may never
have an icemaker. In addition, AHAM
suggests additional label language to
inform retailers and consumers that the
addition of an icemaker will increase
the model’s energy costs.

The Commission agrees that this
proposal merits consideration. However,
DOE plans to examine its designation of
these models and thus may provide
guidance that addresses AHAM’s
concerns.! Accordingly, the
Commission does not plan to impose
any additional testing-related
disclosures for these products until DOE
has completed its deliberations.

Clothes Washer Capacity: In initiating
the Rule’s regulatory review, the
Commission proposed to require
specific capacity information in cubic
feet on EnergyGuide labels for clothes
washers.#2 The Commission seeks
additional comments on this issue.

range on the EnergyGuide label included all
configurations, some ENERGY STAR designated
models will be higher on the cost range than some
non-ENERGY STAR models. Before making any
changes, the Commission needs to explore the
overall costs and benefits of such a change.

3916 CFR 305.5 (FTC testing rules); 10 CFR Part
430, Subpart B, Appendix A (DOE refrigerator
tests).

40 AHAM comments (May 16, 2012, and October
31, 2012) at http://www.ftc.gov/os/comments/
energylabelamend/00013-83038.pdyf.

4177 FR at 3569 (DOE notice on refrigerator
testing).

4277 FR at 15302 (proposing to amend 16 CFR
305.7(g) to include clothes washer capacity on the
label).

Current EnergyGuide labels indicate
whether the model is “standard” or
“compact,” but do not specify volume
(e.g., 3.5 cubic feet). In the current
market, most models fall into the broad
“standard” size class (i.e., models with
tub capacities greater than 1.6 cubic
feet), but actual capacity among models
varies significantly. Thus, the general
capacity disclosure provides little
assistance to consumers in
distinguishing washer size. A specific
capacity disclosure on the label should
help consumers make important
product comparisons. It would also
complement recent DOE and industry
efforts to ensure uniformity in capacity
disclosures, which would provide
consumers with usable information
whether they are looking at
EnergyGuide labels, manufacturer
advertising, or DOE certification data.*3

AHAM obijected to the Commission’s
proposal, arguing that it will greatly
increase the number of labels
manufacturers have to produce.
According to AHAM, many washer
models with different capacities have
the same energy cost. Manufacturers
currently print one label for such
appliances. AHAM contended that the
Commission’s proposal would prevent
this cost-savings. AHAM also argued
consumers can access capacity
information through other sources. In
addition, it observed that industry
members have already taken steps to
ensure consistency in washer capacity
claims. Thus, in AHAM’s view, the
Commission’s proposal addresses a
problem that no longer exists. In
contrast, PG&E supported the specific
capacity disclosure proposed in the
regulatory review notice, suggesting it
might “prompt consumers to think more
critically about the utility of different
sized washers, and also [their]
associated energy and water
requirements.” 44

The Commission continues to believe
that detailed capacity information will
help consumers in their purchasing
decisions. The presence of capacity
information allows consumers easily to
consider the size and energy cost of
models as they compare products in
showrooms and Web sites, without
repeatedly crosschecking washer
capacity disclosed elsewhere in
specifications and other marketing
material. In addition, this approach is
consistent with the EnergyGuide labels

43 See 75 FR 57556, 57575 (Sept. 21, 2010) (DOE
clothes washer notice) and http://www.aham.org/
ht/a/GetDocumentAction/i/51727.

44 Pacific Gas and Electric Company (PG&E)
comments (May 15, 2012) (#00009) at http://
www.ftc.gov/os/comments/energylabelamend/
00009-82974.pdf.


http://www.ftc.gov/os/comments/energylabelamend/560957-00025-84112.pdf
http://www.ftc.gov/os/comments/energylabelamend/560957-00025-84112.pdf
http://www.ftc.gov/os/comments/energylabelamend/560957-00025-84112.pdf
http://www.ftc.gov/os/comments/energylabelamend/00009-82974.pdf
http://www.ftc.gov/os/comments/energylabelamend/00009-82974.pdf
http://www.ftc.gov/os/comments/energylabelamend/00009-82974.pdf
http://www.ftc.gov/os/comments/energylabelamend/00015-83010.pdf
http://www.ftc.gov/os/comments/energylabelamend/00015-83010.pdf
http://www.ftc.gov/os/comments/energylabelamend/00013-83038.pdf
http://www.ftc.gov/os/comments/energylabelamend/00013-83038.pdf
http://www.aham.org/ht/a/GetDocumentAction/i/51727
http://www.aham.org/ht/a/GetDocumentAction/i/51727
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for most other covered products, which,
among other things, allow consumers to
gauge a model’s energy cost against its
size. Moreover, data for clothes washers
certified to DOE suggests that the
proposed change would require new
labels for a small fraction of models.45
Accordingly, it seems unlikely that the
proposal would impose a substantial
burden on manufacturers. The
Commission seeks further comment on
its proposal to require clothes washer
capacity disclosures on the label.

III. Request for Comment

The Commission invites interested
persons to submit written comments on
any issue of fact, law, or policy that may
bear upon the FTC’s proposed labeling
requirements. Please provide
explanations for your answers and
supporting evidence where appropriate.
In addition, the Commission notes that
it has accepted several late comments in
its ongoing regulatory review
proceeding.46 To ensure that parties
have an opportunity to address issues
raised in those submissions, the
Commission invites comments on any
open issue in the regulatory review
proceeding in addition to those issues
raised in the present notice. Interested
persons should follow the instructions
below for filing any such comments on
the regulatory review. After examining
the comments, the Commission will
determine whether to issue final
amendments.

All comments should be filed as
prescribed below, and must be received
by March 1, 2013. Interested parties are
invited to submit written comments
electronically or in paper form.
Comments should refer to “Energy Label
Ranges, Matter No. R611004” to
facilitate the organization of comments.
Please note that your comment,
including your name and your state,
will be placed on the public record of
this proceeding, including on the
publicly accessible FTC Web site, at
http://www.ftc.gov/os/
publiccomments.shtm.

Because comments will be made
public, they should not include any
sensitive personal information, such as
any individual’s Social Security
Number; date of birth; driver’s license
number or other state identification
number, or foreign country equivalent;

45 See DOE clothes washer data at https://
www.regulations.doe.gov/ccms/.

4644 FR 66466 (Nov. 19, 1979) (regulatory review
notice). The late comments are available at http://
www.ftc.gov/os/comments/energylabelamend/
index.shtm and include: AHAM (July 17, 2012,
Sept. 12, 2012, and Oct. 31, 2012), Earthjustice
(Dec. 3, 2012), Fanimation (July 17, 2012), Miele
Inc. (Sept. 20, 2012), and Progress Lighting (June 25,
2012).

passport number; financial account
number; or credit or debit card number.
Comments also should not include any
sensitive health information, such as
medical records or other individually
identifiable health information. In
addition, comments should not include
trade secret or any commercial or
financial information which is obtained
from any person and which is privileged
or confidential as provided in Section
6(f) of the Federal Trade Commission
Act (FTC Act, 15 U.S.C. 46(f)), and FTC
Rule 4.10(a)(2) (16 CFR 4.10(a)(2)).
Comments containing matter for which
confidential treatment is requested must
be filed in paper form, must be clearly
labeled Confidential, and must comply
with FTC Rule 4.9(c). Because paper
mail addressed to the FTC is subject to
delay due to heightened security
screening, please consider submitting
your comments in electronic form.
Comments filed in electronic form
should be submitted using the following
weblink: https://
ftepublic.commentworks.com/ftc/
energylabelranges (and following the
instructions on the web-based form). To
ensure that the Commission considers
an electronic comment, you must file it
on the web-based form at the weblink
https://ftcpublic.commentworks.com/
ftc/energylabelranges. If this Notice
appears at http://www.regulations.gov/
#!home, you may also file an electronic
comment through that Web site. The
Commission will consider all comments
that regulations.gov forwards to it. You
may also visit the FTC Web site at
http://www.ftc.gov to read the Notice
and the news release describing it.

A comment filed in paper form
should include the Energy Label Ranges,
Matter No. R611004 reference both in
the text and on the envelope, and
should be mailed or delivered to the
following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex U), 600
Pennsylvania Avenue NW., Washington,
DC 20580. The FTC is requesting that
any comment filed in paper form be sent
by courier or overnight service, if
possible, because U.S. postal mail in the
Washington area and at the Commission
is subject to delay due to heightened
security precautions.

The FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic
form. Comments received will be
available to the public on the FTC Web
site, to the extent practicable, at http://

www.ftc.gov/os/publiccomments.shtm.
As a matter of discretion, the FTC makes
every effort to remove home contact
information for individuals from the
public comments it receives before
placing those comments on the FTC
Web site. More information, including
routine uses permitted by the Privacy
Act, may be found in the FTC’s privacy
policy, at http://www.ftc.gov/ftc/
privacy.htm.

Because written comments appear
adequate to present the views of all
interested parties, the Commission has
not scheduled an oral hearing regarding
these proposed amendments. Interested
parties may request an opportunity to
present views orally. If such a request is
made, the Commission will publish a
document in the Federal Register
stating the time and place for such oral
presentation(s) and describing the
procedures that will be followed.
Interested parties who wish to present
oral views must submit a hearing
request, on or before February 1, 2013,
in the form of a written comment that
describes the issues on which the party
wishes to speak. If there is no oral
hearing, the Commission will base its
decision on the written rulemaking
record.

IV. Paperwork Reduction Act

The current Rule contains
recordkeeping, disclosure, testing, and
reporting requirements that constitute
information collection requirements as
defined by 5 CFR 1320.3(c), the
definitional provision within the Office
of Management and Budget (OMB)
regulations that implement the
Paperwork Reduction Act (PRA). OMB
has approved the Rule’s existing
information collection requirements
through Jan. 31, 2014 (OMB Control No.
3084 0069). The proposed amendments
do not change the substance or
frequency of the recordkeeping,
disclosure, or reporting requirements
and, therefore, do not require further
OMB clearance.

V. Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a Regulatory
Flexibility Act analysis (5 U.S.C. 603—
604) are not applicable to this
proceeding because the amendments do
not impose any new obligations on
entities regulated by the Appliance
Labeling Rule. As explained in detail
elsewhere in this document, the
proposed exemption and amendments
do not significantly change the
substance or frequency of the
recordkeeping, disclosure, or reporting
requirements. Thus, the amendments
will not have a “significant economic


http://www.ftc.gov/os/comments/energylabelamend/index.shtm
http://www.ftc.gov/os/comments/energylabelamend/index.shtm
http://www.ftc.gov/os/comments/energylabelamend/index.shtm
https://ftcpublic.commentworks.com/ftc/energylabelranges
https://ftcpublic.commentworks.com/ftc/energylabelranges
https://ftcpublic.commentworks.com/ftc/energylabelranges
https://ftcpublic.commentworks.com/ftc/energylabelranges
https://ftcpublic.commentworks.com/ftc/energylabelranges
http://www.ftc.gov/os/publiccomments.shtm
http://www.ftc.gov/os/publiccomments.shtm
http://www.ftc.gov/os/publiccomments.shtm
http://www.ftc.gov/os/publiccomments.shtm
https://www.regulations.doe.gov/ccms/
https://www.regulations.doe.gov/ccms/
http://www.ftc.gov/ftc/privacy.htm
http://www.ftc.gov/ftc/privacy.htm
http://www.regulations.gov/#!home
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http://www.ftc.gov
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impact on a substantial number of small
entities.” 5 U.S.C. 605. The Commission
has concluded, therefore, that a
regulatory flexibility analysis is not
necessary, and certifies, under Section
605 of the Regulatory Flexibility Act (5
U.S.C. 605(b)), that the amendments
announced today will not have a
significant economic impact on a
substantial number of small entities.

Proposed Rule Language

List of Subjects in 16 CFR Part 305

Adpvertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, the Commission proposes to
amend 16 CFR part 305 as follows:

PART 305—RULE CONCERNING
DISCLOSURES REGARDING ENERGY
CONSUMPTION AND WATER USE OF
CERTAIN HOME APPLIANCES AND
OTHER PRODUCTS REQUIRED
UNDER THE ENERGY POLICY AND
CONSERVATION ACT (“APPLIANCE
LABELING RULE”)

m 1. The authority citation for part 305
continues to read as follows:

Authority: 42 U.S.C. 6294.

m 2.In § 305.7, revise paragraph (g) to
read as follows:

§305.7 Determinations of capacity.
* * * * *

(g) Clothes washers. The capacity
shall be the tub capacity as determined
according to Department of Energy test
procedures in 10 CFR part 430, subpart
B, expressed in the terms of volume in
cubic feet and the designations of
“standard” or “‘compact” as determined
pursuant to those regulations.

* * * * *
m 3.In § 305.10, revise paragraphs (a)
and (b) to read as follows:

§305.10 Ranges of comparability on the
required labels.

(a) Range of estimated annual energy
costs or energy efficiency ratings. The
range of estimated annual operating
costs or energy efficiency ratings for
each covered product (except
televisions, fluorescent lamp ballasts,
lamps, showerheads, faucets, water
closets and urinals) shall be taken from
the appropriate appendix to this part in
effect at the time the labels are affixed
to the product. The Commission shall
publish revised ranges in the Federal
Register in 2017. When the ranges are
revised, all information disseminated
after 90 days following the publication
of the revision shall conform to the

revised ranges. Products that have been
labeled prior to the effective date of a
modification under this section need
not be relabeled.

(b) Representative average unit energy
cost. The Representative Average Unit
Energy Cost to be used on labels as
required by § 305.11 and disclosures as
required by § 305.20 are listed in
appendix K to this part, except the
electricity and gas cost to be used on
labels for refrigerators, refrigerator-
freezers, and freezers distributed before
September 15, 2014 and labels for
clothes washers distributed before
March 7, 2015 shall be 10.65 cents per
kWh and 1.218 dollars per therm. The
Commission shall publish revised
Representative Average Unit Energy
Cost figures in the Federal Register in
2017. When the cost figures are revised,
all information disseminated after 90
days following the publication of the
revision shall conform to the new cost
figure.
* * * * *
m 4.In § 305.11, revise paragraphs (f)(5)
and (9) and redesignate paragraphs
(f)(11) and (12) as paragraphs (f)(10) and
(11), respectively.

The revisions read as follows:

§305.11 Labeling for refrigerators,
refrigerator-freezers, freezers, dishwashers,
clothes washers, water heaters, room air
conditioners, and pool heaters.

* * * * *

(f]* * %

(5) Estimated annual operating costs
for refrigerators, refrigerator-freezers,
freezers, clothes washers, dishwashers,
room air conditioners, and water heaters
are as determined in accordance with
§§305.5 and 305.10 of this part.
Thermal efficiencies for pool heaters are
as determined in accordance with
§ 305.5. Labels for clothes washers and
dishwashers must disclose estimated
annual operating cost for both electricity
and natural gas as illustrated in the
sample labels in appendix L.

* * * * *

(9) Labels must contain a statement
explaining information on the label as
illustrated in the prototype labels in
appendix L and specified as follows by
product type:

(i) For refrigerators, refrigerator-
freezers, and freezers, the statement will
read as follows (fill in the blanks with
the appropriate year and energy cost
figures):

Your costs will depend on your utility
rates and use.

[Insert statement required by
§305.11()(9)(1i)].

Estimated energy cost is based on a
national average electricity costof
cents per kWh.

For more information, visit
www.ftc.gov/energy.

(ii) For refrigerators, refrigerator-
freezers, and freezers, the following
sentence shall be included as part of the
statement required by § 305.11(f)(9)(i):

(A) For models covered under
appendix A1, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost.

(B) For models covered under
appendix A2, the sentence shall read:

Cost range based only on models of
similar capacity with manual defrost.

(C) For models covered under
appendix A3, the sentence shall read:

Cost range based only on models of
similar capacity with partial automatic
defrost.

(D) For models covered under
appendix A4, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost,
top-mounted freezer, and without
through-the-door ice.

(E) For models covered under
appendix A5, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost,
side-mounted freezer, and without
through-the-door ice.

(F) For models covered under
appendix A6, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost,
bottom-mounted freezer, and without
through-the-door ice.

(G) For models covered under
appendix A7, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost,
top-mounted freezer, and through-the-
door ice.

(H) For models covered under
appendix A8, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost,
side-mounted freezer, and through-the-
door ice.

(I) For models covered under
appendix B1, the sentence shall read:

Cost range based only on upright
freezer models of similar capacity with
manual defrost.

(J) For models covered under
appendix B2, the sentence shall read:

Cost range based only on upright
freezer models of similar capacity with
automatic defrost.

(K) For models covered under
appendix B3, the sentence shall read:

Cost range based only on chest and
other freezer models of similar capacity.

(iii) For room air conditioners covered
under appendix E, the statement will
read as follows (fill in the blanks with
the appropriate model type, year, energy
type, and energy cost figure):

Your costs will depend on your utility
rates and use.


http://www.ftc.gov/energy
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Cost range based only on models [of
similar capacity without reverse cycle
and with louvered sides; of similar
capacity without reverse cycle and
without louvered sides; with reverse
cycle and with louvered sides; or with
reverse cycle and without louvered
sides].

Estimated energy cost is based on a
national average electricity costof
cents per kWh and 750 hours of
operation per year.

For more information, visit
www.ftc.gov/energy.

(iv) For water heaters covered by
Appendices D1, D2, and D3, the
statement will read as follows (fill in the
blanks with the appropriate fuel type,
year, and energy cost figures):

Your costs will depend on your utility
rates and use.

Cost range based only on models of
similar capacity fueled by [natural gas,
oil, propane, or electricity]. Estimated
energy cost is based on a national
average [electricity, natural gas,
propane, or oil] cost of [ cents per
kWh or $ per therm or gallon].

For more information, visit
www.ftc.gov/energy.

(v) For instantaneous water heaters
(appendix D4 and D6) and heat pump
water heaters (appendix D5), the
statement will read as follows (fill in the
blanks with the appropriate model type,
the operating cost, the year, and the
energy cost figures):

Your costs will depend on your utility
rates and use.

Cost range based only on
[instantaneous gas water heater or heat
pump water heater] models of similar
capacity. Estimated energy cost is based
on a national average [electricity,
natural gas, or propane] costof [
cents perkWhor$  per therm or
gallon].

For more information, visit
www.ftc.gov/energy.

(vi) For clothes washers and
dishwashers covered by appendices C1,
C2, F1, and F2, the statement will read
as follows (fill in the blanks with the
appropriate appliance type, the energy
cost, the number of loads per week, the
year, and the energy cost figures):

Your costs will depend on your utility
rates and use.

Cost range based only on [compact/
standard] capacity models.

Estimated energy cost is based on [4
washloads a week for dishwashers, or 6
washloads a week for clothes washers]
and a national average electricity cost of
_ cents per kWh and natural gas cost
of$  pertherm.

For more information, visit
www.ftc.gov/energy.

(vii) For pool heaters covered under
appendices J1 and J2, the statement will
read as follows:

Efficiency range based only on models
fueled by [natural gas or oil].
For more information, visit

www.ftc.gov/energy.
* * * * *

m 5. Appendix C1 to Part 305 is revised
to read as follows:

Appendix C1 to Part 305—Compact
Dishwashers

Range Information

“Compact” includes countertop
dishwasher models with a capacity of fewer
than eight (8) place settings. Place settings
shall be in accordance with appendix C to 10
CFR part 430, subpart B. Load patterns shall
conform to the operating normal for the
model being tested.

Capacity

Range of estimated annual
energy costs
(dollars/year)

Low High

(07073 0o T Ve PSPPSR UP ST

$18 $27

m 6. Appendix C2 to Part 305 is revised
to read as follows:

Appendix C2 to Part 305—Standard
Dishwashers
Range Information

“Standard” includes dishwasher models
with a capacity of eight (8) or more place

settings. Place settings shall be in accordance
with appendix C to 10 CFR part 430, subpart
B. Load patterns shall conform to the
operating normal for the model being tested.

Capacity

Range of estimated annual
energy costs
(dollars/year)

Low High

Standard

$21 $41

m 7. Appendices D1 through D5 to Part
305 are revised and Appendix D6 is
added to read as follows:

Appendix D1 to Part 305—Water
Heaters—Gas

Range Information

Capacity Range of estimated annual energy costs (dollars/year)
Natural gas ($/year) Propane ($/year)
First hour rating
Low High Low High
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Capacity Range of estimated annual energy costs (dollars/year)
Natural gas ($/year) Propane ($/year)
First hour rating
Low High Low High
A8 10 55 .o e e $248 $269 $655 $712
56to 64 ..... $257 $269 $678 $712
65t0 74 ..... $237 $273 $627 $724
7510 86 ..... $237 $288 $627 $724
871099 ........ $248 $288 $645 $763
100 to 114 .... $241 $300 $637 $763
115t0 131 ... $241 $331 $637 $791
[0 Y=Y g 1< i USSR $269 $331 $712 $876
*No data submitted.
Appendix D2 to Part 305—Water
Heaters—Electric
Range Information
Capacity Range of estimated annual
energy costs
(dollars/year)
First hour rating
Low High
[T (= Ty 2 T PSSRSO P PR UPRPSPPI $567 $567
P2 (o TSP * *
P2 (o Tl TPV PP $567 $567
0 (o T TSP $567 $573
LS (o T 0 PRSPPI $561 $573
T (o TSP $555 $599
A8 10 55 ..ottt h e E e £h eSS h £t a s $555 $599
Lo (oI TP $555 $585
LTS (o T PSPPSR UPTOP PP $555 $599
S 3 Co TR ST $555 $613
L (o TN 1 OO P PRSPPI $567 $620
0L T PP RSP PR $579 $651
B30 (o T < I TP PR PORUPUROPRURPRIN $613 $635
(0= i £ i TP TOPPVRORRPPNE * *
*No data submitted.
Appendix D3 to Part 305—Water
Heaters—Oil
Range Information
Capacity Range of estimated annual
energy costs
(dollars/year)
First hour rating
Low High
[T TS g = g T USSR * *
(ST (o T PSP PPPP P UPPPPPPPPIN * *
ST (oI =L PR OU RSP * *
LS T4 (o TR L PP PPPP S PUPPPPPPPPIN * *
0L T PP O PR PORTN $703 $808
B30 (o T < I TP PR PORUPUROPRURPRIN $663 $856
OVEIE 18T oottt ettt t ettt ettt et et e st e b et e e e b eae e b es e s ebes s e s ese b ese s et eae et e s e s ebeas et ese s eRe s et e e s eaeea et e e e benseaese s eraneenan $642 $856

*No data submitted.

Appendix D4 to Part 305—Water
Heaters—Instantaneous—Gas

Range Information



1790 Federal Register/Vol. 78, No. 6/ Wednesday, January 9, 2013 /Proposed Rules
Capacity Range of estimated annual energy costs
(dollars/year)
Capacity (maximum flow rate); gallons per minute Natural gas ($/year) Propane ($/year)
(gpm)
Low High Low High
UNEE 100 .ttt b bttt e e et eae e b b n s e e $248 $248 $655 $655
1.00 to 2.00 .. $248 $248 $627 $627
2.07 10 .00 .ttt et h e b $171 $231 $499 $609
(O 7= G X O SRS $167 $204 $435 $532

*No data submitted.

Appendix D5 to Part 305—Water
Heaters—Heat Pump

Range Information

Capacity Range of estimated annual
energy costs
(dollars/year)
First hour rating
Low High
[T g = o 2 SRR * *
2 T o T * *
o (o T2 S * *
GO (o T PSSR RR * *
o1 (o T 0 ST * *
o T * *
I (o T Y TS * *
LT I (o T * *
2T (o T S * *
AT (oI =L TSP OUPPPPI * *
S (o T 1 S * *
0L o T T P RSSRR * *
L S 0T 1 PO UPPPN * *
(0= g 1< i PSPPSR * *
*No data submitted.
Appendix D6 to Part 305—Water
Heaters—Instantaneous—Electric
Range Information
Capacity Range of estimated annual
energy costs
Capacity (maximum flow rate); gallons per minute (dollars/year)
(gpm) Low High
L0 To =T e R0 S $532 $532
1.00 to 2.00 .. $532 $532
2.01 to 3.00 .. * *
L7 G X 0 SR * *
*No data submitted.
m 8. Appendix E to Part 305 is revised Appendix E to Part 305—Room Air
to read as follows: Conditioners
Range Information
Range of estimated annual
energy costs
Manufacturer’s rated cooling capacity in Btu’s/yr (dollars/year)
Low High
Without Reverse Cycle and with Louvered Sides:
Less than 6,000 Btu $42 $48
6,000 to 7,999 Btu ........ $50 $72
8,000 to 13,999 Btu $66 $115
0L 0 I (o T e R L N S $117 $195




Federal Register/Vol. 78, No. 6/ Wednesday, January 9, 2013 /Proposed Rules 1791
Range of estimated annual
energy costs
Manufacturer’s rated cooling capacity in Btu’s/yr (dollars/year)
Low High
20,000 AN MOFE BU ..eviieiieiiieiiteet ettt b e b r et b bt b e et bt r e eanan $169 $382
Without Reverse Cycle and without Louvered Sides:
Less than 6,000 BlU .........cooiiiiiiiiii e * *
6,000 10 7,999 BU ...eoiiiiiiiieiii ettt ettt b e e e e b et e e aae e e e hae e e e he e e e e bt e e e aaee e e e aheeeeanbeeeaanreeeanren $56 $72
8,000 10 13,999 BlU ..eeiiuiiieiiiiie ittt n e e e e e e e e e e e e rr e e e e e e eenreeeanree $73 $138
14,000 10 19,999 BlU ...ooiiiiiiiiiiie ettt ettt e ekt e e st et e e eas e e e e abe e e e b bt e e ebs e e e eabe e e e eaeeeeaaneeeeeaeeeeaneeaan $140 $166
20,000 aNd MOKE BHU ....oouiiiiiiiiicie e * *
With Reverse Cycle and with LOUVEIed SIdES ........coeeiiiiiiiiiiiiiieeeee e $71 $225
With Reverse Cycle, WithoUt LOUVEIEd SIES .......ccveeereieeieieieiesieeeseeee et e e e neenneenees $89 $126
*No data submitted.
m 9. Appendices J1 and J2 to part 305 Appendix J1 to Part 305—Pool
are revised to read as follows: Heaters—Gas
Range Information
Range of thermal efficiencies
(percent)
Manufacturer’s rated heating capacities Natural gas Propane
Low High Low High
All CAPACITIES ... s 78.2 95.0 78.2 95.0
Appendix J2 to Part 305—Pool
Heaters—Oil
Range Information
Range of thermal efficiencies
Manufacturer’s rated heating capacities (percent)
Low High
AL CAPACTTIES ...ttt ettt e b e e bt st e e bt e e a bt e b et e as e e she e e bt e ebe e e bt e nan e et e e ea bt e e b e e e e e e nhe e nneeetee e * *
*No data submitted.
m 10. Appendix K to part 305 is revised Appendix K to Part 305— required under §§305.11 and 305.20. This
to read as follows: Representative Average Unit Energy Table is based on information published by
Costs the U.S. Department of Energy in 2012.
. . . . Unless otherwise indicated by the
This Table contains the representative unit c o . . . .
o Commission, this table will be revised in
energy costs that must be utilized to calculate
. . 2017.
estimated annual energy cost disclosures
UNIT COSTS OF ENERGY FOR USE ON ENERGYGUIDE LABELS REQUIRED BY § 305.11
As required by
In commonly Dollars per
Type of energy DOE test e
used terms procedure million Btu'!
[ T=T o (o7 PRSPPI 12.00¢/kWh 23 $.1200/kWh $34.70
[ LU= L =TSP PPSPR $1.06/therm 4 $0.00001035/ $10.35
$10.59/MCF 56 Btu
NO. 2 hEAtING Ol ...viiviiieee e e $4.04/gallon” $0.00002912/ $29.12
Btu
0T o F= o P $2.56/gallon 8 $0.00002803/ $28.03
Btu
LT 0 TS1= o - PR $4.35/gallon ® $0.00003222/ $32.22
Btu

1 Btu stands for British thermal unit.

2kWh stands for kiloWatt hour.

31 kWh = 3,412 Btu.

41 therm = 100,000 Btu. Natural gas prices include taxes.
5MCF stands for 1,000 cubic feet.

6 For the purposes of this table, 1 cubic foot of natural gas has an energy equivalence of 1,023 Btu.
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7For the purposes of this table, 1 gallon of No. 2 heating oil has an energy equivalence of 138,690 Btu.
8 For the purposes of this table, 1 gallon of liquid propane has an energy equivalence of 91,333 Btu.

9 For the purposes of this table, 1 gallon of kerosene has an energy equivalence of 135,000 Btu.

By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. 2013—00113 Filed 1-8-13; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2012-0150]
RIN 1625-AA08

Special Local Regulations, Stuart
Sailfish Regatta, Indian River; Stuart,
FL

AGENCY: Coast Guard, DHS.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Coast Guard is proposing
to establish special local regulations on
the Indian River located northeast of
Ernest F. Lyons Bridge and south of Joes
Cove, in Stuart, Florida during the
Stuart Sailfish Regatta, a series of high-
speed boat races. The Stuart Sailfish
Regatta will take place from Friday,
April 19, 2013 through Sunday, April
21, 2013. Approximately 150 high-speed
power boats will be participating in the
event. It is anticipated that at least 100
spectator vessels will be present during
the race. These special local regulations
are necessary for the safety of race
participants, participant vessels,
spectators and the general public during
the event. The special local regulations
establish the following three areas: a
race area, where all persons and vessels,
except those persons and vessels
participating in the high-speed boat
races, are prohibited from entering,
transiting through, anchoring in, or
remaining within; a buffer zone around
the race area, where all persons and
vessels, except those persons and
vessels enforcing the buffer zone, or
authorized participants or vessels
transiting to the race area, are prohibited
from entering, transiting through,
anchoring in, or remaining within; and
a spectator area.
DATES: Comments and related material
must be received by the Coast Guard on
or before February 8, 2013.

Requests for public meetings must be
received by the Coast Guard on or before
February 8, 2013.

ADDRESSES: You may submit comments
identified by docket number using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is 202—
366—-9329.

See the “Public Participation and
Request for Comments’” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade Mike H.
Wu, Sector Miami Prevention
Department, Coast Guard; telephone
(305) 535-7576, email

Mike.H. Wu@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered

received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number USCG-2012-0150 in the
“SEARCH” box and click “SEARCH.”
Click on “Submit a Comment” on the
line associated with this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8V by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number USCG-2012-0150 in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this rulemaking. You
may also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Mike.H.Wu@uscg.mil
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4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before February 8, 2013,
using one of the methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

B. Regulatory History and Information

Previously, temporary special local
regulations regarding this maritime
event have been published in the Code
of Federal Regulations at 33 CFR
100.701. No final rule has been
published in regards to this event. The
proposed special local regulations are
not new in their entirety, but merely
reflect updates to certain details of the
event.

C. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233. The purpose of the rule is to
insure safety of life on navigable waters
of the United States during the Stuart
Sailfish Regatta.

D. Discussion of Proposed Rule

From Friday, April 19, 2013 through
Sunday, April 21, 2013, Stuart Sailfish
Regatta, Inc. will be hosting the Stuart
Sailfish Regatta, a series of high-speed
boat races. The races will be held on the
Indian River located northeast of Ernest
F. Lyons Bridge and south of Joes Cove,
in Stuart, Florida. Approximately 150
high-speed power boats will be
participating in the event. It is
anticipated that at least 100 spectator
vessels will be present during the race.

The proposed rule would establish
special local regulations that will
encompass certain waters of the Indian
River located northeast of Ernest F.
Lyons Bridge and south of Joes Cove, in
Stuart, Florida. The special local
regulations will be enforced daily from
9 a.m. until 5 p.m. from April 19, 2013
through April 21, 2013. The special
local regulations consist of the following
three areas: (1) A race area, where all
persons and vessels, except those
persons and vessels participating in the
high-speed boat races, are prohibited
from entering, transiting through,
anchoring in, or remaining within; (2) a
buffer zone around the race area, where
all persons and vessels, except those
persons and vessels enforcing the buffer
zone, or authorized participants or
vessels transiting to the race area, are
prohibited from entering, transiting

through, anchoring in, or remaining
within; and (3) a spectator area.

Persons and vessels may request
authorization by contacting the Captain
of the Port Miami by telephone at (305)
535—4472, or a designated
representative via VHF radio on channel
16, to enter, transit through, anchor in,
or remain within the race area or the
buffer zone. If authorization is granted
by the Captain of the Port Miami or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Miami or a
designated representative. The Coast
Guard will provide notice of the
regulated areas by Local Notice to
Mariners, Broadcast Notice to Mariners
and on-scene designated
representatives.

E. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The economic impact of this
proposed rule is not significant for the
following reasons: (1) The special local
regulations will be enforced for a
maximum of 8 hours a day for only
three days; (2) non-participant persons
and vessels may enter, transit through,
anchor in, or remain within the
regulated areas during their respective
enforcement periods if authorized by
the Captain of the Port Miami or a
designated representative; (3) non-
participant persons and vessels not able
to enter, transit through, anchor in, or
remain within the regulated areas
without authorization from the Captain
of the Port Miami or a designated
representative may operate in the
surrounding areas during the respective
enforcement periods; and (4) the Coast
Guard will provide advance notification
of the special local regulations to the
local maritime community by Local
Notice to Mariners and Broadcast Notice
to Mariners.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities. This rule may
affect the following entities, some of
which may be small entities: the owners
or operators of vessels intending to
enter, transit through, anchor in, or
remain within any of the regulated areas
during the respective enforcement
period. For the reasons discussed in the
Regulatory Planning and Review section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.
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6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the “For Further
Information Contact” section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f). Due to
potential environmental issues, we
conducted an environmental assessment
last year for both the issuance of the
marine event permit and the
establishment of this special local
regulation. The same environmental
assessment is being used for this year’s
event as it is substantially similar in all
aspects and therefore the potential
effects and alternatives would remain
unchanged. After completing the
environmental assessment for the
issuance of the marine event permit,
and the establishment of these special
local regulations, we have determined
these actions will not significantly affect
the human environment. The
environmental assessment and finding
of no significant impact (FONSI) are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary § 100.35T07-0150
to read as follows:

§100.35T07-0150 Special Local
Regulations; Stuart Sailfish Regatta, Indian
River, Stuart, FL.

(a) Regulated Areas. The following
regulated areas are established as
special local regulations. All
coordinates are North American Datum
1983.

(1) Race Area. All waters of Indian
River located northeast of Ernest Lyons
Bridge and south of Joes Cove that are
encompassed within an imaginary line
connecting the following points: starting
at Point 1 in position 27°1246” N,
80°11’09” W; thence southeast to Point
2 in position 27°12°41” N, 80°11°08” W;
thence southwest to Point 3 in position
27°12’37” N, 80°11°11” W; thence
southwest to Point 4 in position
27°12’33” N, 80°11°18” W; thence
southwest to Point 5 in position
27°12'31” N, 80°11°23” W; thence west
to Point 6 in position 27°12’31” N,
80°11’27” W; thence northwest to Point
7 in position 27°12’33” N, 80°11"31” W;
thence northwest to Point 8 in position
27°12’38” N, 80°11’32” W; thence
northeast to Point 9 in position
27°12’42” N, 80°11’30” W; thence
northeast to Point 10 in position
27°12’46” N, 80°11°26” W; thence
northeast to Point 11 in position
27°12’48” N, 80°11’20” W; thence east to
Point 12 in position 27°12°48” N,
80°11’15” W; thence southeast back to
origin. All persons and vessels, except
those persons and vessels participating
in the high-speed boat races, are
prohibited from entering, transiting
through, anchoring in, or remaining
within the race area.

(2) Buffer Zone. All waters of Indian
River located northeast of Ernest Lyons
Bridge and south of Joes Cove that are
encompassed within an imaginary line
connecting the following points, with
the exception of the spectator area:
starting at Point 1 in position 27°1247”
N, 80°11°43” W; thence southeast to
Point 2 in position 27°12’22” N,
80°11°28” W; thence northeast to Point
3 in position 27°12’35” N, 80°11°00” W;
thence northwest to Point 4 in position
27°12°47” N, 80°11°04” W; thence
northeast to Point 5 in position
27°13’05” N, 80°11°01” W; thence
southeast back to origin. All persons
and vessels, except those persons and
vessels enforcing the buffer zone, or
authorized participants or vessels
transiting to the race area, are prohibited
from entering, transiting through,
anchoring in, or remaining within the
buffer zone.

(3) Spectator Area. All waters of
Indian River located northeast of the
Ernest Lyons Bridge and south of Joes
Cove that are encompassed within an
imaginary line connecting the following
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points: starting at Point 1 in position
27°12’47” N, 80°11’43” W; thence
southeast to Point 2 in position
27°12’40” N, 80°11’38” W; thence
northeast to Point 3 in position
27°11’52” N, 80°11°25” W; thence
northwest to Point 4 in position
27°12'54” N, 80°11°26” W; thence
southwest back to origin. On-scene
designated representatives will direct
spectator vessels to the spectator area.

(b) Definition. The term ‘“‘designated
representative”” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Miami in the
enforcement of the regulated area.

(c) Regulations.

(1) All persons and vessels, are
prohibited from:

(A) Entering, transiting through,
anchoring in, or remaining within the
race area, unless participating in the
race.

(B)Transiting through, anchoring in,
or remaining within the buffer zone,
unless enforcing the buffer zone or a
race participant transiting to the race
area.

(C) Traveling in excess of no-wake
speed in the spectator area.

(2) Persons and vessels may request
authorization to enter, transit through,
anchor in, or remain within the
regulated area by contacting the Captain
of the Port Miami by telephone at 305—
535—4472, or a designated
representative via VHF radio on channel
16. If authorization is granted by the
Captain of the Port Miami or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Miami or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated areas by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Enforcement Date. This rule will
be enforced from 9:00 a.m. until 5:00
p-m. daily from April 19, 2013 through
April 21, 2013.

Dated: December 26, 2012.
J.B. Pruett,

Captain, U.S. Coast Guard, Acting Captain
of the Port Miami.

[FR Doc. 2013—-00276 Filed 1-8—13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2012-1075]

RIN 1625-AA00

Safety Zone, Change to Enforcement

Period, Patapsco River, Northwest and
Inner Harbors; Baltimore, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Coast Guard is proposing
a change to the enforcement period of a
safety zone regulation for the annual
movement of the historic sloop-of-war
USS CONSTELLATION. This regulation
applies to a recurring event that takes
place in Baltimore, MD. The safety zone
regulation is necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in
portions of the Patapsco River,
Northwest Harbor and Inner Harbor
during the event.

DATES: Comments and related material
must be received by the Coast Guard on
or before February 8, 2013.

ADDRESSES: You may submit comments
identified by docket number using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493-2251.

(3) Mail or Delivery: Docket
Management Facility (M-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590—0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366—-9329.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ronald L. Houck, Sector
Baltimore, Waterways Management
Division, U.S. Coast Guard; telephone
(410) 576-2674, email
Ronald.L.Houck@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number [USCG-2012-1075] in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG-2012-1075) in


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Ronald.L.Houck@uscg.mil
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the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Basis and Purpose

This rule involves the USS
CONSTELLATION ‘“‘turn-around”
cruise, an event that takes place in
Baltimore, Maryland. A permanent
safety zone for this proposed rule, with
an enforcement period from 2 p.m.
through 7 p.m. local time annually on
the Friday following Labor Day, has
been published and is detailed at Title
33 Code of Federal Regulations, Section
165.512. Due however to a change in
scheduling, future such events are
planned for the Thursday before
Memorial Day (observed), and, if
necessary due to inclement weather, on
the Thursday following Memorial Day
(observed). The event time and location
remain unchanged.

Historic Ships in Baltimore is
planning to conduct its turn-around
ceremony involving the sloop-of-war
USS CONSTELLATION in Baltimore,
Maryland on the Thursday before
Memorial Day (observed). Planned
events include a three-hour, round-trip
tow of the USS CONSTELLATION in
the Port of Baltimore, consisting of an
onboard salute with navy pattern
cannon while the historic vessel is
positioned off the Fort McHenry
National Monument and Historic Site.
Beginning at 3 p.m., the historic Sloop-

of-War USS CONSTELLATION will be
towed ““dead ship,” which means that
the vessel will be underway without the
benefit of mechanical or sail propulsion.
The return dead ship tow of the USS
CONSTELLATION to its berth in the
Inner Harbor is expected to occur
immediately upon execution of a tug-
assisted “‘turn-around” of the USS
CONSTELLATION on the Patapsco
River near Fort McHenry. The Coast
Guard anticipates a large recreational
boating fleet during this event,
scheduled on a late Thursday afternoon
before the Memorial Day Holiday
weekend in Baltimore, Maryland.
Operators should expect significant
vessel congestion along the planned
route. In the event of inclement weather,
the “turn-around” will be rescheduled
for the Thursday following Memorial
Day (observed).

To address safety concerns during the
event, the Captain of the Port Baltimore
proposes to change to the enforcement
period of a safety zone regulation for the
annual movement of the historic sloop-
of-war USS CONSTELLATION,
conducted upon certain waters of the
Patapsco River, Northwest Harbor and
Inner Harbor. The proposed change to
the enforcement period of the safety
zone will help the Coast Guard provide
a clear transit route for the participating
vessels, and provide a safety buffer
around the participating vessels while
they are in transit. Due to the need to
promote maritime safety and protect
participants and the boating public in
the Port of Baltimore immediately prior
to, during, and after the scheduled
event, the safety zone is prudent.

C. Discussion of Proposed Rule

The Coast Guard proposes to change
the enforcement period of the safety
zone for a recurring event conducted in
portions of the Patapsco River,
Northwest Harbor and Inner Harbor.
This regulation applies to the annual
movement of the historic sloop-of-war
USS CONSTELLATION detailed at Title
33 Code of Federal Regulations, Section
165.512.

Title 33 Code of Federal Regulations,
Section 165.512, paragraph (e),
establishes the enforcement date for the
USS CONSTELLATION *““turn-around”
cruise event held in Baltimore, MD.
This regulation does not change the
enforcement times for the event. The
safety zone will be enforced from 2 p.m.
through 7 p.m. on the Thursday before
Memorial Day (observed), and, if
necessary due to inclement weather,
from 2 p.m. through 7 p.m. on the
Thursday following Memorial Day
(observed), and will restrict general
navigation in the regulated area during

the event. Historic Ships in Baltimore,
which is the sponsor for this event,
holds this event annually. Except for
participants and vessels authorized by
the Coast Guard Captain of the Port
Baltimore or the designated on-scene
patrol personnel, no person or vessel
will be allowed to enter or remain in the
regulated area. This regulation is needed
to control vessel traffic during the event
to enhance the safety of participants,
spectators and transiting vessels.

D. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. Although this safety zone
restricts vessel traffic through the
affected area, the effect of this regulation
will not be significant due to the limited
size and duration that the regulated area
will be in effect. In addition,
notifications will be made to the
maritime community via marine
information broadcasts so mariners may
adjust their plans accordingly.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities. This proposed
rule would affect the following entities,
some of which might be small entities:
the owners or operators of vessels
intending to operate or transit through
or within the safety zone during the
enforcement period. Before the effective
period, maritime advisories will be
widely available to the maritime
community.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
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ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action”” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on

the human environment. This proposed
rule involves establishing a temporary
safety zone. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. A preliminary
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Revise paragraph (e) of § 165.512 to
read as follows:

§165.512 Safety Zone; Patapsco River,
Northwest and Inner Harbors, Baltimore,
MD.

* * * * *

(e) Enforcement period. This section
will be enforced from 2 p.m. through 7
p.m. on the Thursday before Memorial
Day (observed), and, if necessary due to
inclement weather, from 2 p.m. through
7 p.m. on the Thursday following
Memorial Day (observed).

* * * * *

Dated: December 20, 2012.
Kevin C. Kiefer,

Captain, U.S. Coast Guard, Captain of the
Port Baltimore.

[FR Doc. 2013-00214 Filed 1-8-13; 8:45 am]
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0832; FRL-9374-2]
Receipt of a Pesticide Petition Filed for

Residues of Pesticide Chemicals in or
on Various Commodities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of filing of petition and
request for comment.

SUMMARY: This document announces the
Agency’s receipt of an initial filing of a
pesticide petition requesting the
establishment or modification of
regulations for residues of pesticide
chemicals in or on various commodities.
DATES: Comments must be received on
or before February 8, 2013.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0832, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at
http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Gina
Burnett, Biopesticides and Pollution
Prevention Division (7511P), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460—0001;
telephone number: (703) 605-0513;
email address: burnett.gina@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather

provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD—-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or

low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the agency taking?

EPA is announcing receipt of a
pesticide petition filed under section
408 of the Federal Food, Drug, and
Cosmetic Act (FFDCA), (21 U.S.C. 346a),
requesting the establishment or
modification of regulations in 40 CFR
part 180 for residues of pesticide
chemicals in or on various food
commodities. The Agency is taking
public comment on the request before
responding to the petitioner. EPA is not
proposing any particular action at this
time. EPA has determined that the
pesticide petition described in this
document contains data or information
prescribed in FFDCA section 408(d)(2);
however, EPA has not fully evaluated
the sufficiency of the submitted data at
this time or whether the data supports
granting of the pesticide petition. After
considering the public comments, EPA
intends to evaluate whether and what
action may be warranted. Additional
data may be needed before EPA can
make a final determination on this
pesticide petition.

Pursuant to 40 CFR 180.7(f), a
summary of the petition that is the
subject of this document, prepared by
the petitioner, is included in a docket
EPA has created for this rulemaking.
The docket for this petition is available
online at http://www.regulations.gov. As
specified in FFDCA section 408(d)(3),
(21 U.S.C. 346a(d)(3)), EPA is
publishing notice of the petition so that
the public has an opportunity to
comment on this request for the
establishment or modification of
regulations for residues of pesticides in
or on food commodities. Further
information on the petition may be
obtained through the petition summary
referenced in this unit.

PP 2F8056. Fine Agrochemicals Ltd.
c/o SciReg, Inc., 12733 Director’s Loop,
Woodbridge, VA 22192, requests to
amend an exemption from the
requirement of a tolerance in 40 CFR
180.1299 for residues of the plant
growth regulator prohydrojasmon (PD]),
propyl-3-oxo-2-pentylcyclo-


http://www.epa.gov/dockets/contacts.htm
http://www.epa.gov/dockets/contacts.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.regulations.gov
mailto:burnett.gina@epa.gov

Federal Register/Vol. 78, No. 6/ Wednesday, January 9, 2013 /Proposed Rules

1799

pentylacetate, in or on red apples and
grapes. The petitioner believes no
analytical method is needed because
this request is to establish a permanent
exemption from the requirement of a
tolerance and, therefore, an analytical
method is not required.

List of Subjects in 40 CFR Part 180

Environmental protection,
Agricultural commodities, Feed
additives, Food additives, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 12, 2012.
Sheryl K. Reilly,

Acting Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.

[FR Doc. 2013-00272 Filed 1-8—13; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20

[PS Docket No. 11-153; PS Docket No. 10—
255; FCC 12-149]

Next Generation 911; Text-to-911; Next
Generation 911 Applications

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Federal Communications
Commission proposes to amend its rules
by requiring all wireless carriers and
providers of “interconnected” text
messaging applications to support the
ability of consumers to send text
messages to 911 in all areas throughout
the nation where 911 Public Safety
Answering Points (PSAPs) are also
prepared to receive the texts. In
addition, to inform consumers and
prevent confusion, the Commission
proposes to require all wireless carriers
and interconnected text messaging
providers to send automated ‘““bounce
back” error messages to consumers
attempting to text 911 when the service
is not available.

DATES: Comment Date for Section III.A:
January 29, 2013.

Reply Comment Date for Section III.A:
February 8, 2013.

Comment Date for Other Sections:
March 11, 2013.

Reply Comment Date for Other
Sections: April 9, 2013.
ADDRESSES: Submit comments to
Federal Communications Commission,
445 12th Street SW., Washington, DC
20554.

FOR FURTHER INFORMATION CONTACT:
Aaron Garza, Attorney Advisor, (202)
418-1175. For additional information
concerning the Paperwork Reduction
Act information collection requirements
contained in this document, contact
Judith Boley-Herman, (202) 418-0214,
or send an email to PRA@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Further
Notice of Proposed Rulemaking in PS
Docket No. 11-153, PS Docket No. 10—
255, FCC 12-149, released on December
13, 2012. The full text of this document
is available for public inspection during
regular business hours in the FCC
Reference Center, Room CY-A257, 445
12th Street SW., Washington, DC 20554,
or online at http://www.fcc.gov/
document/text-911-further-notice-
proposed-rulemaking.

I. Introduction

1. Wireless consumers are
increasingly using text messaging as a
means of everyday communication on a
variety of platforms. The legacy 911
system, however, does not support text
messaging as a means of reaching
emergency responders, leading to
potential consumer confusion and even
to possible danger. As consumer use of
carrier-based and third party-provided
texting applications expands and
evolves, the 911 system must also
evolve to enable wireless consumers to
reach 911 in those emergency situations
where a voice call is not feasible or
appropriate.

2. In this Further Notice of Proposed
Rulemaking, we propose rules that will
enable Americans to send text messages
to 911 (text-to-911) and that will
educate and inform consumers
regarding the future availability and
appropriate use of text-to-911.
Specifically, we propose to require all
wireless carriers and providers of
“interconnected” text messaging
applications to support the ability of
consumers to send text messages to 911
in all areas throughout the nation where
911 Public Safety Answering Points
(PSAPs) are also prepared to receive the
texts. In addition, to inform consumers
and prevent confusion, we propose to
require all wireless carriers and
interconnected text messaging providers
to send automated ‘“bounce back” error
messages to consumers attempting to
text 911 when the service is not
available.

3. Our proposals build on the recently
filed voluntary commitment by the four
largest wireless carriers—in an
agreement with the National Emergency
Number Association (NENA), and the
Association of Public Safety
Communications Officials (APCO)

(Carrier-NENA—APCO Agreement)—to
make text-to-911 available to their
customers by May 15, 2014, and to
provide automatic bounce back
messages across their networks by June
30, 2013. The baseline requirements we
propose in this Further Notice are
modeled on the Carrier-NENA—-APCO
Agreement, and we seek comment on
whether all carriers, including regional,
small and rural carriers, and all
“interconnected text” providers can
achieve these milestones in the same or
similar timeframes. To allow for the
possibility of implementing our bounce
back proposal by June 30, 2013, we are
seeking comment on this portion of the
Further Notice on an accelerated basis.
Moreover, in light of the importance of
these issues, we intend to resolve
promptly the questions we raise in the
remaining portion of the Further Notice
in 2013.

4. Our proposal to add text capability
to the 911 system will vastly enhance
the system’s accessibility for over 40
million Americans with hearing or
speech disabilities. It will also provide
a vital and lifesaving alternative to the
public in situations where 911 voice
service is unavailable or placing a voice
call could endanger the caller. Indeed,
as recent history has shown, text
messaging is often the most reliable
means of communications during
disasters where voice calls cannot be
completed due to capacity constraints.
Finally, implementing text-to-911
represents a crucial next step in the
ongoing transition of the legacy 911
system to a Next Generation 911
(NG911) system that will support not
only text but will also enable consumers
to send photos, videos, and data to
PSAPs, enhancing the information
available to first responders for
assessing and responding to
emergencies.

5. Our proposed approach to text-to-
911 is also based on the presumption
that consumers in emergency situations
should be able to communicate using
the text applications they are most
familiar with from everyday use.
Currently, the most commonly used
texting technology is Short Message
Service (SMS), which is available,
familiar, and widely used by virtually
all wireless consumers. In the Carrier-
NENA-APCO Agreement, the four major
carriers have indicated that they intend
to use SMS-based text for their initial
text-to-911 deployments, and we expect
other initial deployments to be similarly
SMS-based.

6. At the same time, we do not
propose to limit our focus to SMS-based
text. As a result of the rapid
proliferation of smartphones and other
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advanced mobile devices, some
consumers are beginning to move away
from SMS to other IP-based text
applications, including downloadable
software applications provided by
parties other than the underlying
carrier. To the extent that consumers
gravitate to such applications as their
primary means of communicating by
text, they may reasonably come to
expect these applications to also
support text-to-911, as consumer
familiarity is vital in emergency
situations where seconds matter.
Therefore, in this Further Notice, we
seek to ensure that consumers
ultimately have access to the same text-
to-911 capabilities on the full array of
texting applications that they use for
ubiquitous communication—regardless
of provider or platform. We also propose
that service providers who offer SMS-
based text-to-911 should have the
flexibility to migrate their customers to
other text-to-911 applications.

7. While our proposal is designed to
accelerate the nationwide availability of
text-to-911, we recognize that
deployment will not be uniform, e.g.,
during the transition period, text-to-911
may be available in certain geographic
areas while it is not available in others,
or may be supported by certain carriers
but not by others. This creates the risk
of consumer confusion about the
availability of text-to-911 as the
transition proceeds—indeed, there is
evidence that many consumers
erroneously believe that they can
already reach 911 by text, and that some
have attempted to do so. Rapid
implementation of the bounce back
notification mechanism that we propose
in this Further Notice is therefore
critical to informing consumers and
lessening potential confusion about text-
to-911 availability. In addition, we
intend to begin work immediately with
PSAPs, carriers, service providers,
disability organizations, consumer
groups, and others to educate and
inform consumers regarding the
transition, local availability, and
appropriate use of text-to-911.

8. Finally, we emphasize that even as
adding text capability makes the 911
system more accessible and effective in
enhancing public safety, text-to-911 is
and will remain a complement to, rather
than a substitute for, voice 911 service.
The voice 911 system that has been
maintained and improved over decades
remains the preferred means of seeking
help in an emergency in most instances.
Moreover, voice 911 service will
continue to be central and essential to
the 911 system even as we add text,
photo, data, and video capabilities in
the course of migrating to NG911.

Therefore, even as we take this first
major step in the transition to NG911,
we continue to encourage all consumers
seeking emergency help to access 911 by
voice whenever possible.

II. General Background

9. In September 2011, the
Commission released a Notice of
Proposed Rulemaking (Notice) (76 FR
63257, October 12, 2011), which sought
comment on a number of issues related
to the deployment of NG911, including
potential near-term methods for
delivering text-to-911; whether and how
to prioritize 911 in major emergencies;
how to facilitate the long-term
deployment of text-to-911; the
Commission’s role in deploying text-to-
911 and other NG911 applications;
consumer education and disclosure
mechanisms; and the relationship
between this proceeding and the
implementation of the Twenty-First
Century Communications and Video
Accessibility Act of 2010 (CVAA).

A. Text-to-911 Deployments and Trials

10. While some commenters initially
expressed concerns about implementing
near-term text-to-911, both wireless
carriers and public safety entities have
more recently taken significant steps
towards the near-term deployment of
text-to-911, including SMS-based
solutions. In May 2012, Verizon
Wireless announced plans to deploy
text-to-911 capability throughout its
nationwide network in 2013. On
December 10, 2012, Verizon Wireless
commenced its rollout of text-to-911
service in York County, Virginia. In June
2012, AT&T also announced the goal of
launching text-to-911 nationwide in
2013. In addition, the Alliance for
Telecommunications Industry Solutions
(ATIS), an organization consisting of a
large number of wireless and wireline
carriers as well as equipment vendors,
has formed a committee to “create an
ATIS standard(s) for SMS-to-9—1—1 that
incorporates requirements, architecture,
message flows, and product details.”
ATIS has targeted completion of these
standards in the first quarter of 2013.
Most recently, as noted above and
described in further detail below, the
four major wireless carriers, Sprint
Nextel, AT&T, T-Mobile, and Verizon,
have entered into a voluntary agreement
with NENA and APCO whereby the
major carriers will provide text-to-911
service by May 15, 2014, to PSAPs who
request the service.

11. Some of these same wireless
carriers have already initiated text-to-
911 trials in partnership with several
PSAPs to assess the technical feasibility
of text-to-911 and its impact on PSAP

operations. Four trials are currently
under way—three of which have
yielded positive results. First, as just
announced, AT&T is “in the process of
launching a standards-based trial
service for text-to-911 in the state of
Tennessee * * *.” Additionally, in June
2009, Black Hawk County, Iowa
partnered with Intrado (a provider of
911 technology solutions) and i wireless
(a T-Mobile affiliate that offers regional
wireless communications service), to
provide text-to-911 service within the
county. According to Black Hawk
County, there have been no delayed or
dropped text messages in the trial, nor
has there been a “significant increase in
incident volume.” Indeed, callers have
benefitted from the technology in
several situations. This includes women
who have been at risk of domestic abuse
who have been able to text for help
undetected by their assailant; children
reporting instances of domestic abuse;
and anonymous reports of imminent
sales of controlled substances. Black
Hawk County has expanded the trial
and now receives text messages from
individuals throughout the state, which
it then relays to the appropriate PSAP.
According to Black Hawk County, the
trial demonstrates that text-to-911
service ‘“‘is reliable and * * * saves
lives.”

12. In August 2011, the City of
Durham, North Carolina (Durham)
initiated an SMS-t0-911 trial in
partnership with Verizon Wireless and
Intrado. According to Durham, the
technology has worked reliably.
Durham’s trial suggests that callers will
continue to rely on voice calls to 911
and that concerns about text messages
overwhelming PSAPs may be
unfounded. Durham views the
technology as a “valuable asset” and the
North Carolina Director of the Division
of Services for the Deaf and the Hard of
Hearing stated that “the significance of
the program cannot be overstated.”
More recently, the trial was extended
“to accommodate Durham’s additional
outreach to individuals with
disabilities.”

13. In April 2012, the State of
Vermont (Vermont) initiated a text-to-
911 trial allowing any Verizon Wireless
subscriber to send emergency text
messages to the Williston, Vermont
PSAP, provided that the text message is
transmitted via a cell tower located
within the physical boundaries of
Vermont. The Executive Director of the
Vermont E911 Board stated that
implementing the trial “wasn’t * * *
difficult at all” and that so far, the trial
has proceeded ““very smoothly.”
Vermont believes that fears over the
volume of emergency text messages are
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“overblown” and ‘‘remain[s] convinced
that those who can make a voice call
will make a voice call as that is the most
efficient way to communicate in an
emergency.”’

14. Vermont further reports that as of
August 2012, it had received only two
legitimate emergency text messages, but
in both cases emergency services were
able to intervene successfully. In one
case, a life was saved when emergency
personnel were able to thwart an
attempted suicide. In the other case, a
domestic abuse victim was able to
contact police, who then arrived on the
scene and made an arrest. While
Vermont recognizes that some parties
would prefer to wait for a more
advanced text-to-911 solution, Vermont
maintains that the “individual whose
life we saved and the domestic assault
victim would likely disagree that it is
too soon to have this technology
available.” Vermont also indicates it has
experienced some text ‘‘spoofing,” but
notes that “there is nothing about this
new technology that is any more likely
to result in ‘spoof’ contacts than what
we already deal with on the voice side
of the system.” Additionally, Vermont
did not experience any problems with
text slang.

15. On October 30, 2012, Vermont
submitted an ex parte filing indicating
that it is maintaining the text-to-911
system past the end of its trial and is
“currently working on enabling a
second Public Safety Answering Point
(PSAP) for redundancy purposes.”
Vermont states that it “can report no
negative operational impacts on our
system as the result of the Verizon
trial,” but that it needs the
Commission’s assistance in
“encouraging all of the carriers to do the
right thing and enable text-to-9-1-1
now.” Vermont concludes by stating
that “[w]e understand that there are
some concerns both in the PSAP and
industry communities about the timing
of SMS text-to-9—1-1, but so long as the
most common method of texting on
today’s devices remains SMS, we feel it
is important to move ahead and not wait
for the promises that other texting
solutions might provide.” On December
3, 2012, Vermont announced that it
would further expand its text-to-911
trial to include Sprint Nextel customers,
in collaboration with the Vermont
Enhanced 911 Board, Sprint Wireless,
and Intrado.

B. Carriers’ Voluntary Commitments

16. On December 6, 2012, APCO,
NENA, Sprint Nextel, AT&T, T-Mobile,
and Verizon, entered into a voluntary
agreement whereby each of the four
major carriers will provide text-to-911

service by May 15, 2014, to PSAPs who
request such a service. Under the terms
of the Carrier-NENA—-APCO Agreement,
once a signatory carrier begins to offer
text-to-911 service, ‘“valid PSAP
requests for Text-to-911 service will be
implemented within a reasonable
amount of time of receiving such a
request, not to exceed six months.” A
request will be considered “‘valid” if the
“requesting PSAP represents that it is
technically ready to receive 911 text
messages in the format requested,” and
“the appropriate local or State 911
service governing authority has
specifically authorized the PSAP to
accept and, by extension, the signatory
service provider to provide, text-to-911
service (and such authorization is not
subject to dispute).” Additionally, no
later than July 1, 2013, the four major
providers will “voluntarily provide
quarterly progress reports to the FCC,
NENA, and APCO summarizing the
status of the deployment of a national
Text-to-911 service capability.”

17. Under the terms of the Carrier-
NENA-APCO Agreement, the major
carriers have also agreed to implement
a bounce-back message capability by
June 30, 2013. The bounce back message
will “alert subscribers attempting to text
an emergency message to instead dial
911 when text-to-911 is unavailable in
that area.”

18. The signatories also agreed on
additional measures to implement text-
to-911 voluntarily. Specifically, the
signatories agree that “PSAPs will select
the format for how messages are to be
delivered,” and that “incremental costs
for delivery of text messages * * * will
be the responsibility of the PSAP, as
determined by individual analysis.”
Additionally, the signatory service
providers agree to implement a 911
short code and agreed to implement
text-to-911 “independent of their ability
to recover * * * associated costs from
state or local governments.” The
signatory providers also agree to “work
with APCO, NENA, and the FCC to
establish an outreach effort to set and
manage consumer expectations
regarding the availability/limitations of
the Text-to-911 service (including when
roaming) and the benefits of using voice
calls to 911 whenever possible, and
support APCO and NENA'’s effort to
educate PSAPs on text-to-911
generally.”

19. Finally, the Carrier-NENA—-APCO
Agreement limits the proposed
voluntary text-to-911 solution “to the
capabilities of the existing SMS service
offered by a participating wireless
service provider on the home wireless
network to which a wireless subscriber
originates an SMS message.” Thus, the

carriers state that under the terms of
their voluntary commitment to deploy
text-to-911 capability by May 15, 2014,
“SMS-t0-911 will not be available to
wireless subscribers roaming outside of
their home wireless network,” and
“[elach implementation of SMS-to-911
will be unique to the capabilities of each
signatory service provider or its
Gateway Service Provider.”

III. Further Notice of Proposed
Rulemaking

20. In this Further Notice, we seek
comment on issues related to text-to-911
in light of the evolved record, and
bifurcate the comment cycles in order to
deal most promptly with the consumer
notification issue that has the potential
to alleviate near-term consumer
confusion as to the availability of text-
to-911 both during the course of the
voluntary roll outs that several carriers
have proposed and during the pendency
of the Commission’s proceeding.
Accordingly, comments with respect to
Section III.A will be due 20 days from
publication in the Federal Register, and
reply comments on Section III.A will be
due 10 days thereafter. Comments and
reply comments should address only the
issues posed in this section in order to
provide the Commission with a focused
record on this question. Comments and
reply comment on the remaining
portion of the Further Notice will be
due 60 days and 90 days from
publication in the Federal Register,
respectively. We also seek comment on
Section III.C (Legal Authority) as
relevant to each section in accordance
with the comment timeframe for that
section.

A. Automated Error Messages for Failed
Text-to-911 Attempts and Consumer
Expectations and Education

1. Automated Error Message Proposal

21. Background. In the Notice, the
Commission noted the likelihood that as
text-to-911 is implemented, there will
be instances where despite efforts to
educate consumers, some individuals
will attempt to send text messages to
911 in locations where text-to-911 is not
supported. The Commission observed
that this “could put consumers at risk
if they were unaware that an emergency
text did not go through or were
uninformed about alternative means of
reaching the PSAP.” To mitigate this
risk, the Commission proposed that in
situations where a consumer attempts to
text 911 in a location where text-to-911
is not available, the consumer should
receive an automatic error message or
similar disclosure that includes
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information on how to contact the
PSAP.

22. Public safety commenters
generally support such an automatic
notification requirement. APCO argues
that “[i]n situations where a consumer
attempts to text 9—1—1 in an area that
does not support this technology, a
standardized auto message should be
immediately returned indicating how to
contact the PSAP and/or that a voice
call is required. The Commission is
urged to work with APCO, NENA and
NASNA to develop best practices and
model responses.” The State of
California similarly maintains that “the
Commission [should] require any
service provider that provides texting
capability to its customers to provide an
immediate, automatic response
(preferably standard nationwide
message) to any text-to-911 stating that
texting to 9—1-1 is not available and
advising the customer to make a voice
call to 9—1-1 in an emergency.”

23. In their comments in response to
the Notice, commercial mobile radio
service (CMRS) providers acknowledge
the importance of providing notification
of non-delivery to consumers, although
some commenters question whether the
Commission should adopt a notification
requirement. Verizon notes that it
already provides an automated message
when a wireless customer attempts to
send a text message to 911 in a location
where text-to-911 is not available.
Verizon states that its voluntary practice
obviates the need for regulation, but
notes that “[s]hould the Commission
nevertheless find a requirement is
necessary, language like Verizon’s
would be sufficient and appropriate.”
Sprint argues that before making any
decision on this issue, the Commission
should first refer the matter to standards
organizations ‘“‘to review the technical
aspects associated with delivering an
error message and to develop a
consistent error response message.”’
Finally, textPlus, a software-based text
application provider, notes that it
already “‘sends a bounce back message
to users alerting the user that the 911
address is not recognized.”

24. Most recently, however, the
Carrier-NENA-APCO Agreement states
that “[blefore the deployment of Text-to-
911, the signatory service providers will
implement a bounce-back (auto-reply)
message to alert subscribers attempting
to text an emergency message to instead
dial 9-1-1 when Text-to-9—1-1 is
unavailable * * *” The Agreement
further states that these providers, the
four major wireless carriers which
include Verizon and Sprint, “will
implement the bounce-back * * *
message by June 30, 2013.”

25. Discussion. We propose that
CMRS providers and other providers of
text messaging services should be
required to automatically notify
consumers attempting to text-to-911 in
areas where text-to-911 is not supported
or in other instances where the text
cannot be transmitted to the PSAP. In
this respect, there appears to be a clear
benefit to persons in emergency
situations being able to know
immediately if a text message has been
delivered to the proper authorities. This
automatic feedback may be life-saving,
allowing a person in need of assistance
to immediately seek out an alternative.
Providing this type of error message
may also be particularly critical during
the transition to NG911, as the record to
date suggests there are likely to be
numerous instances where consumers
attempt to send text messages to PSAPs
in areas where text-to-911 is not yet
available.

26. We disagree with the assertion
that there is no need for a bounce-back
requirement because certain wireless
carriers already voluntarily provide
automatic error messages when
customers attempt to text-to-911 in areas
where it is not supported. Rather, we
believe that all CMRS providers and
other prospective text-to-911 service
providers should implement this
safeguard so that consumers have the
assurance that they will receive
automatic notification regardless of
which provider they choose. While
consumer education (as discussed
below) may help to mitigate this risk,
the possibility remains that without
such a requirement, a consumer without
knowledge of where text-to-911 is
supported could attempt to send a text
message to 911 and mistakenly believe
that the text has been successfully
transmitted to the PSAP.

27. Moreover, in view of the four
carriers’ commitment in the Carrier-
NENA-APCO Agreement to implement a
bounce-back message by the end of June
2013, a proactive approach for requiring
automatic error messages appears to be
feasible at a reasonable cost, especially
in comparison to the public safety
benefits that an automatic error message
can provide consumers. The Carrier-
NENA-APCO Agreement states that the
four major wireless carriers “will meet
[the] commitments [in the Agreement]
independent of the [carriers] ability to
recover these associated costs from state
or local governments.” We believe that
this representation indicates that the
costs for implementing a bounce-back
message are manageable, regardless of
whether such costs are recoverable
under current state or local cost
recovery programs. However, we seek

comment on this view, particularly in
regard to the impact that the costs to
meet the bounce-back requirement
might have on small and rural CMRS
providers compared to the public safety
benefits for their subscribers.

28. We seek comment on the
appropriate timeframe for CMRS
providers to implement a bounce back
messaging capability. Whether or not
CMRS providers have developed text-to-
911 capability, the record to date
appears to demonstrate that it is
technically feasible for them to provide
an automated ‘“bounce-back’ text
message in such circumstances
instructing the sender to make a voice
911 call, and that many carriers already
provide this message voluntarily. We
recognize that CMRS providers other
than the four major carriers may need to
address certain technical and
operational issues in order to meet our
proposed notification requirement.
Nevertheless, we believe that a solution
should be implemented as quickly as
possible to avoid the risk of consumer
confusion. Accordingly, we seek
comment on whether it is feasible for all
CMRS providers to provide their
customers with an automatic
notification by the June 30, 2013 date
specified in the Carrier-NENA-APCO
Agreement. We seek comment on this
timeframe, and any significant technical
issues that would bear on the
achievability of an automatic error
message within that time frame by
small, regional, or rural CMRS
providers.

29. We also propose to require
prospective providers of interconnected
text service to develop an automated
error message capability. In order to
reduce potential consumer confusion
and enhance the ability of consumers to
communicate by text in emergencies
using the applications they are most
familiar with from everyday use, we
believe that the ‘“bounce-back”
requirement proposed for CMRS
providers above should also apply, to
the extent feasible, to all providers of
software applications that enable a
consumer to send text messages to text-
capable U.S. mobile telephone numbers
and receive text messages from the same
when a user of the application attempts
to send an emergency text in an area
where text-to-911 is not supported or
the provider is otherwise unable to
transmit the text to the PSAP.

30. We clarify that we do not propose
to extend text-to-911 obligations to IP-
based messaging applications that
support communication with a defined
set of users of compatible applications
but do not support general
communication with text-capable
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telephone numbers. We believe it is less
likely that consumers will expect such
applications to support emergency
communications. Nevertheless, we
encourage providers of such messaging
applications to inform their users that
these applications do not support
communication to 911. We seek
comment on this approach. Are there
other “flavors” of third-party text
messaging applications that should not
be included? Why?

31. We seek comment on the
feasibility and cost of third-party
providers to implement such an
automatic notification and whether they
must address any unique technical
issues not faced by CMRS providers in
executing this requirement. We also
seek comment on whether it is feasible
timeframe for third-party providers to
implement the automatic notification
requirement by June 30, 2013, or
whether we should adopt a longer
timetable.

32. We clarify that with respect to
both CMRS providers and
interconnected text providers, our
proposed requirement for automatic
notification to consumers would only
apply to situations where the provider
(or the provider’s text-to-911 vendor)
has direct control over the transmission
of the text message and is unable to
transmit the text message to the PSAP
serving the texting party’s location,
whether due to network congestion, the
inability of the PSAP to accept such
messages, or otherwise. Thus, for
example, a CMRS provider would not be
required to provide automatic
notification where the consumer uses a
text application provided by a third
party that the carrier does not control.
Similarly, notification would not be
required where the provider is able to
transmit the text to the PSAP, but a
failure in the PSAP network results in
the text not being delivered to a 911
operator. We seek comment on our
proposal. We also clarify that we do not
propose to require all text-to-911
providers to use the exact same wording
for their automatic error messages to
consumers. Rather, we propose that
providers would be deemed to have met
our requirement so long as the error
message includes information on how to
contact the PSAP. For example, an
automated message that advises the
consumer to place a voice call to 911
would meet the proposed requirement.
We would, however, encourage carriers
to work with public safety organizations
and consumer organizations, including
disability organizations, on a common
error message text to simplify consumer
education. We seek comment on this
approach.

2. Consumer Expectations and
Education

33. Background. The Notice sought
comment on how to ensure that
consumers are informed about the
availability and non-availability of text-
to-911 in specific areas. Specifically, the
Notice sought comment on the expected
costs and benefits of various approaches
to consumer education and disclosure
mechanisms, whether contractual or
cost considerations would deter
consumers from texting or sending
photos or video to 911, and if so,
whether providers or the Commission
should develop practices to remedy that
situation. It also sought comment on
what types of educational programs
could be created to reduce and/or
prevent consumer confusion as text-to-
911 is deployed in the short term, what
the appropriate role is for the
Commission and for other government
and private sector entities in any public
education effort, and whether other
resources could be developed to help
individuals learn about where text-to-
911 services are and are not available.

34. Public safety commenters
generally agree that there is a significant
need for a nationwide effort to educate
the public and prevent consumer
confusion while text-to-911 is being
rolled out. For example, the North
Central Texas Council of Governments
(NCTCOG) conducted a recent survey
which noted that approximately one-
third of their population believe they
can text 9—-1-1 today. APCO argues that
“NG9-1-1 and the capabilities for data
and multimedia will require a focused
and funded public education plan.
Consumers must be made aware of the
limitations of 9—1—1 location accuracy
and they must be cognizant of the role
that they need to play in ‘managing their
emergency.”” APCO urges the public
and private sector to ‘“unite to provide
a national campaign targeted at public
education of NG 9-1-1 as it becomes
available,” and offers to help “craft and
disseminate an agreed upon
curriculum.” NASNA supports focusing
educational efforts on “discrete groups
that would receive substantial and
meaningful benefits” from near-term
deployment of text-to-911, “such as the
deaf and hard of hearing.” NASNA
suggests these focused educational
efforts “could provide a model when
texting-to-9—1-1 is deployed on a
permanent basis.” NENA ‘“encourages
the Commission” to implement a
campaign to “providle] states, regions,
and localities with template materials
such as canned video, audio, and print
materials” that “could provide
enormous economies of scale * * * and

help local 9—1-1 systems and centers to
effectively educate the public about the
roll-out of new system capabilities.”
NENA also contends that ““it is
imperative that any text-to-9—-1-1
solution that relies on a digit string or
short code incorporate the digits ‘9-1—
1’ because “[d]oing so will help to
minimize consumer confusion and
reduce public education costs.”

35. Industry commenters also stress
the importance of consumer education
and the need for both public and private
sector participation in education efforts.
CTIA stresses that “consumer education
requires that federal and state entities,
as well as Public Safety agencies and
consumer representatives, participate in
the consumer education process, and
that the responsibility not be left solely
to 